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VOLUME  30. 

December  10,  1951* 

I  would  like  to  proceed  this 

Yes® 

I  will  call  Mr.  C.  Keefe® 


MR.  S.  E.  SMITH: 
morning,  sir* 

THE  CHAIRMAN: 

MR.  S.  B.  SMITH: 


WILLIAM  C.  KEEFE,  having  been 

first  duly  sworn,  examined  by  Mr.  So  B.  Smith,  testified  as 
follows : - 

Q  Mr.  Keefe,  you  live  in  New  York? 

A  Yes,  my  address  is  120  Broadway,  New  York. 

Q  And  you  are,  I  believe,  a  graduate  of  Harvard  University 
in  law? 

t 

A  That  is  correct. 

Q  What  year? 

A  1933® 

Q  And  you  are  also  a  graduate  of  Notre  Dame? 

A  That  is  right,  1935* 

Q  Nov/,  following  your  graduation  in  law,  did  you  practice  law? 

A  I  practiced  law  in  the  City  of  New  York  a  number  of  years, 

and  since,  for  that  last  two  years,  I  have  been  with  Panhandle 
Eastern  Pine  Line  Company  in  New  York  as  Assistant  Geners'l 
Attorn ey « 

Q  And  you  are  now  Assistant  General  Attorney  of  that  comnany? 

A  I  am,  and  I  am  also  engaged  in  sales  work  for  the  company 

and  the  Vice-President  in  charge  of  sales. 

Q  Mr*  Keefe,  how  do  you  happen  to  be  in  Calgary  here  today? 

A  I  was  instructed  to  come  to  Calgary  by  the  Chairman  and 
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the  President  of  Panhandle  Eastern. 

Q  That  is? 

A  Mr.  W«  G.  Maguire  and  Mr.  E.  Buddrus* 

Q  We  have  here  as  exhibit  95,  Mr.  Keefe,  a  letter  signed  by 

Mr«  Buddress  on  the  letterhead  of  the  Panhandle  Eastern  Pine 
Line  Company.  Are  you  familiar  with  that? 

A  Yes,  I  am. 

Q  I  would  like  to  ask  you  this,  Mr.  Keefe,  are  the  arrangements 
proposed  in  exhibit  95  desirable  from  the  point  of  view  of 
Panhandle  Eastern  Pipe  Line  Comnany? 

A  Yes ,  they  are . 

Q  And  I  ask  you  this,  is  Panhandle  Eastern  Pipe  Line  Corrroany 
prepared  to  go  through  with  the  arrangements  set  forth  in 
exhibit  95? 

A  Yes,  they  are. 

Q  Has  Panhandle  Eastern  Pipe  Line  Company  the  gas  reserves 
required  to  go  through  with  the  arrangements  proposed  in 
exhibit  95? 

A  It  is  contemplated  that  the  gas,  250  million  feet  of  gas, 

will  be  obtained  in  part  from  Trunkline  Gas  Company,  and  in 
part  from  the  Panhandle  system  itself.  Panhandle  has,  or, 
rather,  Trunkline  has  the  reserves,  they  have  an  additional 
gas  reserve  for  an  additional  125  million  feet  of  gas.  Pan¬ 
handle  itself  has  a  substantial  part  of  the  reserves  nec¬ 
essary  to  deliver  125  million  feet  of  gas  ner  day.  And  it 
would  be  expected  that  the  balance  of  the  reserves  could  be 
acquired  .without  too  great  difficulty. 

Q  Can  you  tell  us  approximately  what  the  gas  reserves  of  Pan¬ 
handle  Eastern  Pipe  Line  Company  are  at  the  present  time? 
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A  The  Panhandle  system’s  gas  reserves  are  somewhere  between 
7  and  $  trillion®  I  cannot  give  you  the  exact  figure* 

Q  Are  they  owned  outright  by  Panhandle  or  under  what  sort  of 
ownership? 

A  A  part  of  them  owned  by  Panhandle,  I  think  approximately 
30%  are  owned  by  Panhandle,  and  the  others  are  purchased 
through  gas  contracts. 

Q  Now,  Mr.  Keefe,  I  wonder  if  you  could  tell  us  briefly  what 
Panhandle  Eastern  Pipe  Line  Company  is,  and  give  us  a 
general  description  of  its  system  of  pipe  lines,  what  it 
does  and  how  it  functions?  Perhaps  you  would  start  back 
when  it  was  organized  and  carry  us  forward? 

A  It  is  one  of  the  older  pipe  line  systems  in  the  United 

States.  It  was  organized  in  1930,  began  delivering  gas 
in  1931,  and  its  present  system  consists  of  two  loop  pine 
lines  from  the,  two  comole t ely looped  pipe  lines  from  the 
Panhandle  of  Texas  to  Michigan,  with  a  portion  of  the 
system  going-  up  into  northern  Michigan®  In  addition,  there 
is  a  third  line  that  is  partially  constructed,  all  but, 

I  think, about  250  miles  of  the  third  line  of  a  loop  line 
have  been  built,  and  then  in  addition  the  Trunkline  system 
from  the  Gulf  Coast  of  Texas  to  Central  Illinois,  where  it 
meets  the  Panhandle  system,  and  those  deliveries  of  gas--are 
delivered  east  to  territories  served  by  the  Panhandle  system° 

Q  I  believe  there  is  a  map,  Mr.  Keefe,  exhibit  9A°  Does  that 
map  show  the  system? 

A  I  believe  it  does  show  the  Panhandle  system  and.  the  Trunk¬ 
line  system®  I  do  not  believe  it  shows  the  looping  of  the 
lines,  but  it  shows  the  route  which  the  pipe  line  travels. 


_ 

■ 

■  ■  ■ 

£ 

:  r-  ■! 

: 

' 

, 

... •  ■  7  .  ■  ■  :  • 

■ 

* 

* 

. 

. 

•  - 

■ 

. 

' 

■ 


* 


■ 


. 


. 


« 


H-l-4 


Wm.  C.  Keefe, 

Dire  Ex*  by  Mr*  So  Bo  Smitho 


-  273$  - 


Q  The  Trunkline  that  you  have  referred  to  is  the  branch,  perhaps 
you  could  call  it,  which  goes  down  to  the  Gulf  Coast  area? 

A  That  is  correct o 

Q  And  the  remainder  of  the  system  is  what  you  describe  as  the 
Panhandle  system? 

A  The  Panhandle  system* 

Q  So  that  you  have  two  systems  which  are  really  all  part  of  the 
one  system? 

A  That  is  righto 

Q  But  particularly  you  describe  the  main  line  as  the  Panhandle 
system  and  your  branch  down  to  the  Gulf  area  as  the  Trunkline 
syst  em? 

A  That  is  correct*  The  Trunkline,  96  and  a  fraction  per  cent 
of  the  common  stock  of  the  Trunkline  is  owned  by  Panhandle* 

Q  Can  you  tell  me  approximately  how  many  miles  of  pipe  line 
there  are  in  this  system  which  you  have  been  describing  to 
us  ? 

A  Well,  there  are  1200  miles,  the  Panhandle  system  is  approxi¬ 
mately  1200  miles  from  the  Panhandle  of  Texas  to  Michigan, 
and  there  are  two,  as  I  said  before,  there  are  two  loop  lines 
of  1200  miles,  and  a  thousand  miles  of  third  loop,  and  the 
Trunkline  system  is  approximately  1200  miles*  I  am  not  sure 
of  the  exact  mileage* 

0  Can  you  tell  us,  Mr*  Keefe,  what  the  designed  sales  capacity 
of  the  Panhandle  Eastern  system  is? 

A  The  designed  sales  capacity  is  $50  million  feet  of  gas  per 

day*  Those  are  the  actual  deliveries  of  Panhandle  system  at 
the  present  time* 
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Q  They  are  actually  operating  at  that  figure? 

A  They  are  actually  operating  at  that  capacity. 

Q  What  additional  facilities  would  Panhandle  Eastern  require 
to  enable  that  company  to  deliver  250  million  cubic  feet 
per  day  at  Windsor,  pursuant  to  exhibit  95? 

A  It  would  require  on  the  Panhandle  system  aporoximately  250 
miles  of  30-inch  pine  line.  That  would  amount  to  approxi¬ 
mately  50,000  tons  of  steel. 

Q  Yes? 

A  In  addition  there  would  be  some,  there  would  have  to  be 

additional  horsepower  installed  on  the  ^anhandle  system.  I 
am  not  sure  of  the  exact  amount.  I  think  it  is  in  the  nature 
of  15,000  horsepower. 

Q  On  the  Panhandle  system? 

A  On  the  Panhandle  system. 

Q  Yes? 

A  On  the  Trunkline  system  there  would  not  be  any  additional 
nine  line,  but  additional  horsenower  would  have  to  be  in¬ 
stalled,  and  that  would  be  approximately  the  same  amount 
that  would  be  required. 

Q  That  is,  15,000  horsepower? 

A  Yes,  15,000  horsepower,  the  same  as  would  be  reouired.  annroxi- 

mately  on  the  Panhandle  system. 

Q  Mr.  Keefe,  can  you  tell  us  about  what  price  the  Panhandle 

would  charge  for  gas  at  the  International  Border,  at  Windsor, 
Ontario, for  delivery , pursuant  to  exhibit  95? 

A  Well,  it  would  be  impossible  to  state  at  this  time  what  the 
actual  price  of  gas  will  be,  but  I  would  believe  that  Pan- 
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Q 

A 

Q 

A 


handle  contemplates  a  price  of  33i  cents  ner  Mcf  at  Windsor, 
or  at  the  International  lineo 

Would  you  answer  my  learned  f riends ,  Mr°  Keefe? 

Pardon? 

Would  you  answer  other  counsel? 

Oh j.  yes,  sure# 


CROSS-EXAMINATION  BY  MR.  NOLAN : 

Q  I  wanted  to  ask  Mr°  Keefe  something  pertaining  to  exhibit  35 « 
MR.  S.  B.  SMITH:  35? 

MR.  NOLAN:  95* 

Q  I  understand,  Mr°  Keefe,  that  you  are  apnearing  here  today 
as  an  exnert  in  legal  matters? 

A  I  am  apnearing  here  on  behalf  of  --no,  I  am  aonearing  here 


to  testify  to  Panhandle Ts 
MR.  S.  B.  SMITH: 
expert,  Mr«  Nolano 
MR.  NOLAN: 
call  one? 

MR.  SMITH: 

MR.  NOLAN: 

such  matters  as  treaties 
MR.  SMITH: 

Q  MR.  NOLAN: 

about  it,  Mr.  Keefe? 

MR.  S.  B.  SMITH: 

Texas  as  the  next  witn 
0  MR.  NOLAN : 


position  generally  in  this  matters 
I  did  not  call  him  as  a  legal 

I  thought  you  were  going  to 

I  am® 

Oh,  nerhaos  I  should  leave 
o  the  legal  expert,  should  I? 
Whatever  you  like. 

Perhaps  you  could  tell  me 

I  am  calling  Mr °  Arney  from 

Exhibit  95,  Mr.  Keefe,  and 


that  is  the  nroject  that  you  say  Panhandle  is  prepared  to 
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go  on  with? 

A  That  is  correct* 

Q  And  I  notice  that  the  proposal,  Mr*  Keefer  is  subject  to 

certain  conditions,  the  first  being  that  an  acceptable  treat 
be  worked  out  between  the  United  States  and  the  Canadian 
Government,  permitting  such  transportation  and  sale  of  gas 
for  a  period  of  not  less  than  20  years,  and  so  I  take  it 
from  that  that  this  project,  so  far  as  Panhandle  Eastern  is 
concerned,  is  dependent  upon  that  acceptable  treaty  being 
brought  into  being? 

A  That  is  correcto 

Q  When  was  the  last  treaty  made  between  Canada  and  the  United 
States? 

A  I  am  not  aware  of  that,  sir* 

Q  Are  you  aware  that  there  have  been  some  discussions  about 
St«  Lawrence  Waterway  project? 

A  I  am,  sir o 

Q  Has  there  been  any  concluded  treaty  with  respect  to  that? 

A  I  am  not  aware  of  it,  sir» 

Q  Do  you  know  that  the  House  of  Representatives  is  in  favour 
of  that  project? 

A  Pardon?  Will  you  repeat  that,  please? 

Q  My  understanding,  Mr°  Keefe,  is  that  both  the  Senate  and  the 
House  of  Representatives  are  in  favour  of  it,  but  that  it 
lacks  the  necessary  two-thirds  majority  in  the  Senate? 

A  I  would  not  know  anything  about  th?ty  sir* 

Q  Well,  perhaps  I  had  better  reserve  my  Questions  for  Lh e 
other  witness® 
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CROSS-EXAMINATION  BY  MR.  MARTLAND: 

Q  Mr®  Keefe,  the  Panhandle  Company  has  inexistence  certain 
contracts  with  Union  Gas  Company  of  Canada? 

A  That  is  correcto 

Q  Is  there  one  contract  or  are  there  more? 

A  Well,  there  have  been  more  than  one»  The  first  contract,  I 
believe,  was  entered  into  in  1945°  There  was  a  subsequent 
contract  in  1950. 

Q  And,  generally,  what  were  the  provisions  of  those  contracts 
as  to  Quantities  of  gas  to  be  delivered? 

A  I  do  not  know  what  the  volume  was  in  the  first  agreement.  I 
do  know  that  Panhandle  received  an  export,  a  Presidential 
permit  and  an  export  certificate  to  export  5  million,  no,  5 
billion  500  million  feet  of  gas  during  a  7-month  period  of 
each  year» 

Q  And  that  .  «  ° 

A  All  right,  go  ahead . 

Q  You  go  ahead.  That  was  a  limitation  which  was  not  contained  in 
the  contract  itself? 

A  As  I  say,  I  do  not  know  what  the  exact  volume  was.  I  think 
it  might  have  been  as  much  as  3  billion  more  a  year.  I  am 
not  certain. 

Q  The  conditions  which  were  attached  by  the  Federal  power 

Commission  on  their  permit  were  not  contained  in  the  original 
contra  ct? 

A  I  think  that  is  correct.  They  imposed,  I  think  the  P -month 

provision  was  imposed.  I  am  not  too  familiar  with  the  original 
contract. 

Q  And  the  Federal  Power  Commission,  by  imposing  terms,  can,  in 
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fact,  interfere  with  contractual  provisions  as  to  gas  deliveries 

A  Well,  it  has° 

Q  It  has  done  so? 

A  Yes. 

Q  And  effectively  done  so? 

A  Well,  let  us  just  say  it  has. 

Q  Actually,  there  never  has  been  5k  billion  cubic  feet  oer  year 
delivered  into  Canada  under  that  contract,  has  there? 

A  That  is  correct o  The  reason  for  that  has  been  that  Union  Gas 
has  never  been  able  to  take  that  much  gas  during  the  7 -month 
period . 

Q  What  is  the  largest  amount  that  has  ever  been  delivered  in 
a  year? 

A  Well,  I  am  not  certain  of  the  volume  in  1951®  I  know  the 
volume  in  1950  was  approximately  3  billion  cubic  feet.  It 
was  very  close  to  3  billion  feet.  I  think  that  in  1951  there 
was,  perhaos,'as  much  as,  say,  a  half  a  billion  feet  in  excess 
of  that  figure,  but  I  am  not  certain  of  the  exact  amount. 

Q  And  in  the  years  orior  to  1950,  the  amount  of  gas  could  be 
described  as  a  mere  trickle,  isnft  that  so? 

A  I  think  orior  to  1949,  yes. 

Q  Yes? 

A  I  do  not  know.  Again,  I  do  not  know  the  exact  .volume  in  1949° 

In  1947,  I  believe}the  Michigan  Gas  Storage  Comoany  fields 
were  being  re-activated  and  re-pressured,  and  it  was  necessary 
that  all  gas  go  to  develop  those  storage  fields,  and  that  was 
the  reason  that  there  was  very  little  gas  delivered  to  Union 
Gas  of  Canada. 

Q  So  that  in  those  years  the  reason  there  was  very  little 
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delivered  was  that  it  was  being;  used  in  the  United  States? 
A  It  was  being  used  for  a  soecial  purpose,  such  as  the  re¬ 
pressuring  of  the  storage  fields® 

Q  In  the  United  States? 

A  Yes. 

Q  Thank  you® 


CROSS-EXAMINATION  BY  MR.  McDONALD : 

Q  Mr®  Keefe,  if  I  understand  your  evidence,  or  understood  your 
evidence  given  a  moment  ago,  with  regard  to  the  reserves  of 
the  Panhandle  Company  *  .  « 

A  Yes  ® 

Q  ...  did  I  understand  the  reserves  are  7  to  $  trillion  cubic 
feet  ? 

A  That  is  correct®.  I  am  not  sure  of  the  exact  figure,  but  it 
is  in  that  neighbourhood* 

Q  Now,  are  these  reserves  owned  by  the  Panhandle  Company  or 
are  they  reserves  that  are  dedicated  to  the  system? 

A  The  reserves,  a  portion  of  the  reserves,  as  I  said,  are  owned 
by  the  Panhandle  Company,  that  is,  about  30%,  I  understand® 

Q  Yes? 

A  And  the  balance  are  through  purchase  contracts. 

Q  Yes®  And,  as  I  say,  they  are  what  I  would  call  generally 

dedicated  to  that  particular  system? 

A  No,  they  are  not  dedicated  to  anyone® 

Q  They  are  not  dedicated  to  anyone? 

t 

A  No® 
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Q, 

They  are  covered  by  the  contract  that  you  have? 

A 

Not  covered  by  any  contract. 

Q 

That  is  the  Panhandle  Eastern  operation? 

#  A 

Well,  the  Panhundle  or  Trunkline,  no  dedication  of  any 

of  Panhandle’s  gas  reserves,  to  my  knowledge. 

o. 

In  other  words  — 

A 

They  are  just  there. 

Q. 

They  are  just  there.  It  is  reserves  that  your  two  companies 

have  under  contract? 

A 

That  is  right. 

Q 

And  you  are  delivering  gas  to  markets  that  you  presently 

have? 

A 

*  ^ 

Pardon? 

You  are  delivering  your  gas  to  markets  that  you  presently 

have? 

A 

That  is  right. 

Q 

As  I  understand  it,  the  present  system  has  delivery  cap¬ 
acity  of  850  million  cubic  feet  per  day? 

A 

That  is  correct. 

Q. 

And  I  think  you  indicated  that  it  has  actually  handled  that 

much  gas  in  a  day? 

A 

It  does  every  day. 

• 

A 

What  is  the  load  factor  now? 

It  is  very  close  to  100  per  cent.  I  do  not  know  the  exact 

figure,  between  90  and  100  per  cent,  I  would  believe. 

Q, 

So  that  for  practical  purposes  the  delivery  capacity  is 

reached,  oh,  on  an  average  of  a  third  of  the  time? 

A 

Oh,  no.  I  think  it  is  reached  every  day. 

Q 

Every  day? 
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A  Yes. 

Q,  That  is  for  your  present  market  that  you  are  presently 
serving? 

A  Yes , 

MR0  SoB0  SMITH:  Talking  about  the  present 

delivery  capacity? 

MR0  MCDONALD:  Yes,  present  delivery  capacity# 

Q,  What  I  was  trying  to  figure  out  was  this,  850  million  feet 
per  day  works  out  to  3  trillion  cubic  feet  per  year? 

A  I  haven’t  figured  that,  sir. 

Q,  You  haven't  figured  it? 

A  I  have  not. 

Q,  Just  assume  with  me  that  is  for  365  days,  multiplying  it  by 
10  years,  it  is  6.2  trillion,  multiplied  by  30,  it  is  9.3 
trillion  cubic  feet  as  contrasted  against  your  reserve  as 
you  presently  have  under  contract  of  7  to  8  trillion. 

A  First,  let  me  state  I  am  not  intending  to  be  an  expert  on 
Panhandle’s  gas  reserves,  but  there  is,  and  I  do  not  think 
that  anyone  in  the  industry  has  ever  saw  fit  to  question 
Panhandle’s  gas  reserves,  or  the  Federal  Power  Commission, 

If  they  have  I  have  not  heard  about  it.  As  I  say,  it  will 
be  necessary  for  Panhandle  to  get  some  more  gas  to  sell. 

I  do  not  know  enough  about  it  to  tell  you  how  much.  I  do 
not  think  it  is  a  substantial  item  and  I  do  not  think  it 
is  going  to  be  impossible  to  get. 

Q,  I  am  just  interested  in  the  mere  mechanics  of  your  present 
position.  Could  you  tell  me,  the  7  to  8  trillion  feet  that 
you  mentioned  in  reserves,  is  that  deliverable  gas  or  gas 
in  the  ground? 
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A  I  can  not  tell  you  that,  sir.  I  know  we  have  been  able  to 

deliver,  since  the  Trunkline  system  has  been  installed,  over 
850  million  feet  per  day. 

Q,  I  am  just  interested  in  the  length  of  life  that  you  have 
on  your  line,  measured  by  reserves  against  annual  consump¬ 
tion.  You  have  told  me  all  that  you  would  take? 

A  Yes . 

CROSS-EXAMINATION  BY  MR.  PORTER: 

Q,  Mr.  Keefe,  I  suppose  Panhandle  functions  as  a  utility  and 
gets  for  its  gas  — 

A  I  do  not  think  that  is  so . 

q  It  is  not  a  utility? 

A  No.  We  are  not  a  utility,  a  natural  gas  company. 

0,  But  you  are  subject  to  the  utility  features  of  the  Federal 

Power  Commission  structure? 

A  We  are  subject  to  the  Natural  Gas  Act,  yes. 

Q,  Well,  I  am  sorry  I  did  not  put  it  properly.  And  in  selling 
gas  you  get  what  it  will  sell  for  competitively? 

A  Our  rates  are  regulated  by  the  Federal  Power  Commission, 
our  rates  for  re-sale. 

q  And  you  get  as  much  as  they  will  let  you  take? 

A  That  is  correct,  not  enough. 

q  That  is  the  function  of  the  company,  it  runs  for  profit? 

A  That  is  right. 

q  Now,  when  you  sell  gas  outside  of  the  United  States,  is 
the  price  of  that  gas  or  its  transmission  -- 

A  If  I  might  interrupt  you,  perhaps in  that,  direct  indus¬ 
trial  sales  in  the  United  States  are  not  subject  to  the 


, 


' 


'  ■ 


■ 


•  • 


■ 


■J 


if 


I .  .  . 


.  •  .  ... 


'  ;  . 


William  C.  Keefe, 

Cr.  Ex.  by  Mr.  Porter. 


-  2748  - 

Federal  Power  Commission  regulations,  they  are  subject  in 
certain  instances  to  individual  States’  regulations. 

Q,  Now,  when  you  sell  gas  outside  of  the  United  States,  is  there 
any  body  in  the  United  States  that  regulates  the  price  of 
that  gas  or  the  charge  for  its  transmission? 

A  Not  that  I  know  of,  sir. 

Q,  So  that  this  gas  which  you  contemplate  selling  in  Ontario 
would  be  completely  unregulated,  both  as  to  price  and  as 
to  transmission  charges? 

A  That  is  correct. 

Q,  Now,  as  a  business  concern,  when  you  get  that  gas  to  Ontario, 
assuming  you  have  a  permit,  do  you  contemplate  selling  that 
for  less  than  its  competitive  value  with  other  fuels? 

A  As  I  said  before,  the  price  that  we  contemplated,  33&  cents, 

I  am  certain  that  that  is  a  great  deal  less  than  the  price 
of  competitive  fuels  in  Windsor. 

Q,  Now,  I  am  interested  in  the  motive  which  a  corporation 

functioning  for  profit  has  in  selling  something  below  its 
competitive  value  when  it  is  not  required  to  do  so.  On. what 
basis  do  you  justify  that  to  your  shareholders  or  directors? 

A  Let  me  put  it  this  way.  We  consider  gas  a  superior  fuel 

but  we  do  not  make  it  a  practice  to,  should  we  say,  charge 
what  the  traffic  will  bear  in  every  instance. 

0,  You  do  not  get  it  regulated,  here  you  are,  free  now,  is 

there  any  reason  why  you  should  not  make  some  money  up  here? 

A  First  of  all,  let  me  say  the  question  of  price  is  not  a 

question  I  have  anything  to  do  with.  It  is  a  question  of 
policy.  Mr.  Maguire  and  Mr.  Buttruss  are  quite  capable 
people  and  have  and  will  determine  those  matters  in  the 
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»  Q. 

future.  I  do  not  see  how  I  can  answer  your  question  from 

any  standpoint  because  I  am  not  a  policy  witness,  I  have 

nothing  to  do  with  fixing  the  policy  of  price. 

I  see.  Now,  are  you  familiar  with  some  recent  hearings 

before  the  Federal  Power  Commission  which  resulted  in  an 

opinion  called  "Opinion  214"  between  the  Panhandle  Eastern 

Pipeline,  the  City  of  Port  Huron,  the  City  of  Marysville 

and  some  other  parties? 

A 

Yes,  I  am. 

MRo  CoE0  SMITH:  Have  you  got  a  reference  for 

that,  Mr.  Porter? 

MRo  PORTER:  I  think  I  will  file  them  as 

* 

Q, 

exhibits.  I  wculd  like  to  go  over  a  portion  of  them. 

Now,  as  I  understand  it,  the  Natural  Gas  Act  contains  two 

sections,  I  do  not  have  it  with  me,  one  which  determines 

the  basis  on  which  gas  shall  be  delivered  within  the  United 

States  and  another  which  determines  how  you  go  about  ex¬ 
porting  gas  from  the  United  States.  I  think  they  are 

Sections  3  and  7? 

A 

That  is  correct. 

Q, 

And  they  were  both  being  considered  in  this  application 

which  resulted  in  Opinion  214? 

♦  A 

Yes.  Would  you  let  me  see  it? 

Q 

Yes. 

A 

Let  us  say  it  this  way.  The  question  of  the  export  of  gas 

was  not  decided  in  214. 

Q, 

No,  it  was  decided  in  218? 

A 

Yes. 

Q  But  they  were  heard  jointly? 
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A  Yes . 

MRo  NOLAN:  When  was  that,  Mr.  Porter? 

MRo  PORTER:  Wait  just  a  second  and  let 

me  see  if  I  can  get  this  date.  The  13th  of  June,  1951, 
is  the  date  of  the  issuance  of  this  order. 

Q,  I  would  like  to  read  to  you  from  page  7: 

”  While  the  application  for  the  exportation 

of  gas  rests  upon  a  different  section  of  the  statute 
than  an  application  for  a  certificate  of  public  con¬ 
venience  and  necessity,  nevertheless,  in  an  over-all 
sense,  the  determination  of  the  issues  involved  in 
the  application  for  the  exportation  of  gas  to  Canada 
must  be  made  in  relation  to  the  determination  of  the 
issues  involved  in  Issue  No.  6,  i.e.,  the  allocation 
question.  For  example,  if  it  be  shown  that  the 
supply  which  will  be  available  when  the  new  Trunkline 
and  Panhandle  facilities  are  completed  will  be  in¬ 
adequate  to  serve  present  and  prospective  customers 
of  Panhandle  in  the  United  States,  there  is  presented 
to  the  Commission  a  different  line  of  considerations 
than  would  be  presented  if  it  were  established  that 
the  new  supply  would  be  more  than  adequate  to  serve 
its  customers  in  the  United  States.  It  is,  therefore 
essential  to  consider  both  the  export  and  the  allo¬ 
cation  problem  toget  her.  Hence  both  of  these  issues 
are  reserved  for  future  decision.” 

Now,  am  I  right  in  assuming  that  the  allocation  program 
was  the  business  of  serving  customers  within  the  United 
States,  picking  out  the  one  to  be  served,  and  the  export 
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program  dealt  with  the  export  to  Canada? 

A  That  is  correct,  yes. 

Q,  Now,  in  connection  with  the  allocation  program,  I  direct 
your  attention  to  some  remarks  in  Opinion  218,  which  was 
issued  in  August  51st,  1951: 

91  The  designed  capacity  of  Panhandle’s 

certificated  pipe  line  facilities  is  800,000  Mcf. 
per  day.  Temporary  authorization  to  construct 
facilities  for  50,000  Mcf.  additional  has  been 
granted,  bringing  the  total  designed  capacity  up 
to  850,000  Me f . n 

That  has  been  accomplished,  I  understand? 

A  That  is  right.  Those  facilities  are  installed.  I  think 
we  have  a  permanent  certificate  now. 

Q,  Now,  in  connection  with  this  Hearing  and  following  that 

adjournment,  Panhandle  entered  into  a  lot  of  contracts  or 
some  contracts  with  customers? 

A  That  is  correct. 

Q,  Then  pursuant  to  a  direction  of  the  Commission  contained 

in  214,  their  potential  customers  made  nomination  of  their 
needs? 

A  That  is  correct. 

Q,  I  think  that  is  done  by  some  kind  of  an  affidavit,  is  it 
not? 

A  That  is  correct. 

0,  I  would  like  to  read  you  from  page  6,  at  the  foot  of  the 
paragraph: 

"  Assuming  that  the  winter  contract  demand 

under  each  of  the  executed  service  agreements  would 
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”be  effective  during  the  winter  1951-1952,  and  the 
other  customers  would  be  receiving  the  volumes 
nominated  as  contract  demands  the  total  of  all 
’contract  demands’  would  be  1,092,735  Mcf.,  or  a 
volume  242,735  Mcf  in  excess  of  Panhandle’s 
presently  designed  system  sales  capacity.” 

Is  that  statement  true? 

A  What  you  have  read?  I  have  read  what  you  have  read.  What 
that  statement  includes  is  approximately  112  million  a  day 
more  for  Michigan  Consolidated  Gas  Company  than  they  pro¬ 
bably  will  get,  another  42  million  a  day  for  a  company 
called  Gas  Service  Company,  which  is  now  the  subject  of  an 
abandonment  proceeding,  and  there  is  one  other  reduction 
that  will  be  made,  that  would  be  made  in  that  picture. 

Q,  Now,  added  to  such  of  those  as  survive,  you  propose  to  take 
another  250  million  to  Ontario  under  Mr.  Fish’s  soheme? 

A  I  do  not  think  there  is  anything  in  this  comment,  either 
opinion,  that  would  prohibit  it,  sir. 

Q,  You  have  a  designed  capacity  of  850  million  and  you  are 
short  247  million. 

A  I  do  not  say  we  are  short  247  because  it  is  not  the  case. 

Q,  You  have  nomination  of  247? 

A  They  are  a  great  deal  different  from  contracts. 

Q,  And  you  are  going  to  have  another  250  million? 

A  I  say  there  is  nothing  in  that  Order  that  would  prohibit 

us  from  selling  this  gas  to  Canada,  especially  where 
there  was  such  a  strong  national  interest  as  would  be 
indicated  in  a  treaty  or  an  international  agreement  of 


some  kind. 
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Q  1  just  wanted  to  go  baok  to  capacity  for  a  moment.  Rightly 
or  wrongly  your  Federal  Power  Commission  seems  to  have  been 
impressed  with  the  fact  that  there  was  247  million  of  nomin¬ 
ations  to  which  it  paid  some  attention? 

A  Let  me  answer  you  this  way,  sir.  Involved  in  this  proceed¬ 
ing,  as  I  understand  it,  is  the  possibility  of  getting  gas 
for  the  Northwest  section  of  the  United  States. 

Q,  I  am  just  — 

A  Let  me  finish. 

MR0  So Bo  SMITH:  Let  him  finish. 

MRo  PORTER:  One  at  a  time. 

A  THE  WITNESS:  I  do  not  think  any  pipeline 

in  the  United  States  is  selling  gas  as  cheaply  as  we  are. 

You  are  underselling  all  the  other  fields.  If  the  Federal 
Power  Commission  is  going  to  recognize  those  demands  as 
compared  to  sections  of  the  country  which  have  not  gas, 
that  is  one  thing,  but  they  have  not  done  that.  Taking 
the  case  of  New  England,  the  East  Ohio,  the  Consolidated 
system,  or,  rather,  the  Columbia  system  of  which  Ohio  Fuel 
is  one  of  the  big  companies,  they  went  in  and  demanded  al¬ 
most  all  that  gas,  yet  it  went  to  New  England.  If  the 
Federal  Power  Commission  is  going  to  take  the  same  policy 
with  regard  to  the  Paoific  Northwest  you  have  an  entirely 
different  situation. 

Q,  That  policy  is  to  transport  to  the  East  in  order  to  supply 
the  Northwest? 

A  The  East  has  gas,  has  had  it  for  a  number  of  years.  I  am 

talking  about  the  Middle  West  now,  not  the  East.  I  can  not 
tell  you  what  they  are  going  to  do  but  I  think  there  is 
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some  indication  in  the  case  of  New  England  of  what  they 

have  done  before.  It  is  very  futile  for  us  to  speculate 

on  what  they  are  going  to  do. 

I  do  not  think;  we  need  to  speculate,  in  218  the  permit  for 

export  was  refused. 

A 

That  is  right. 

Q 

And  you  had  a  line  capacity  of  850  million? 

A 

That  is  right. 

Q 

Which  could  easily,  you  say,  have  been  increased? 

A 

Yes. 

Q, 

And  you  have  the  gas  to  serve  the  Ontario  market? 

A 

You  are  going  too  fast  now.  In  1950  Panhandle  had  capacity 

% 

Q 

of  500  million  feet  of  gas. 

I  am  talking  about  the  date  of  this  document. 

A 

I  may  explain  it.  Panhandle  had  a  capacity  of  500  in  the 

beginning  of  1950.  This  new  program  was  a  new  550  million 

feet  of  gas.  It  is  a  job  to  finance  that  volume  of  gas, 

it  is  hard  to  do.  These  bankers  do  not  give  you  the  money, 

you  have  got  to  take  it  on  an  orderly  procedure. 

Q, 

Now,  just  a  moment.  When  you  got  before  the  Federal  Power 

Commission  in  this  application,  the  judgment  on  which  I 

hold  in  my  hand,  you  had  a  capacity  of  850  million  almost 

% 

completed? 

A 

Yes,  we  had  it. 

Q, 

And  you  were  applying  for  a  permit  to  take  a  large  quantity 

of  gas  to  Western  Ontario? 

A 

That  is  correct. 

Q, 

Now,  you  had  the  capacity  to  take  it,  didn’t  you? 

A 

I  believe  so,  yes. 
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Q,  And  you  had  the  gas,  didn’t  you? 

A  We  had  what  we  thought  was  sufficient  gas,  yes. 

Q  And  the  permit  was  refused? 

A  That  is  correct,  but  that  is  an  entirely  different  situ¬ 
ation. 

Q,  Now,  just  a  moment. 

MRo  S0 Bo  SMITH:  Why  don’t  you  let  the 

witness  finish,  Mr.  Porter. 

MRo  PORTER:  Have  you  finished? 

MRo  SoBo  SMITH:  Yes,  I  am  finished,  but  I 

am  going  to  insist  on  your  letting  the  witness  finish. 

MRo  PORTER:  Thanks  very  much. 

MRo  SoBo  SMITH:  And  I  am  doing  that.  May 

the  witness  proceed,  Mr.  Chairman? 

THE  CHAIRMA.N:  Proceed. 

A  THE  WITNESS:  It  is  an  entirely  different 

situation.  In  this  arrangement,  these  proposals  you  have, 
you  contemplate  an  international  agreement  on  the  part  of 
two  Governments,  which  I  think  expresses  international 
policy  entirely  differently  than  our  proposals  to  Union. 


(Go  to  page  2?56) 
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I  think  you  said  that  under  the  existing  natural  gas 
policy  of  the  United  States,  as  paid  down  in  The  Natural 
Gas  Act,  and  reflected  in  this  application,  -that  it  would 
be  impossible  for  Panhandle  to  get  a  permit  to  export  this 
gas? 

I  did  not. 

You  did  not? 

No. 

Well,  is  it  the.  .  . 

KR.S.  B. SMITH:  Would  you  mind  letting  him  finish 

his  answer  before  you  start  asking  a  question  again? 

MR.  C.  S.  SMITH:  Well,  I  think  the  witness  is  at 

fault  too,  as  he  keeps  interrupting  the  question  before 
it  is  finished  half  of  the  time. 

MR.  PORTER:  Let  us  all  try  and  start  over  again? 

Yes . 

Do  you  need  the  Treaty  or  don’t  you? 

Let  me  say  this,  that  I  am  here,  Mr.  Porter,  at  the 
instructions  of  two  of  the  top  executives  of  this  Company, 
and  there  is  an  agreement  in  evidence  here,  Exhibit  95, 
and  I  certainly  have  not  any  authority  to  vary  it.  Let 
us  state  it  that  way. 

All  right i 

It  speaks  for  itself. 

Now,  perhaps  I  can  come  at  this  in  another  way.  Given 
the  capacit3^  and  the  gas  to  supply  it,  }rour  company 
made  an  application  to  take  gas  to  Ontario , which  was 
refused  in  21$? 

That  is  correct. 

That  is  correct? 
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A  Yes . 

Q  In  connection  with  .  .  . 

A  I  wish  while  we  are  reading  this,  you  have  asked  about 
213  wish  you  would  read  the  provisions  denying  the 
export  of  gas . 

Q  I  am  going  to  put  it  into  evidence. 

A  1  mean,  you  have  read  certain  other  parts. 

Q  Yes? 

A  You  will  notice  that  there  is  a  provision  which  denies 

form  gas  to  Union  Gas  of  Canada  at  this  time, 

Q  I  will  read  that. 

A  All  right.  It  in  on  page  19. 

Q  It  says  this  on  page  19,  - 

nIt  is  obvious  from  the  foregoing . 

Now,  the  ?,f oregoing?r  includes  thege  nominations  and 
this  lack  of  capacity,  and  the  extent  of  commitment  in 
the  United  States,  and  it  says,  - 

"It  is  obvious  from  the  foregoing  that,  in 
view  of  the  demonstrated  requirements  of 
customers  within  the  United  States  and  the 
present  designed  capacity  of  the  Panhandle 
system  of  350  million  cubic  feet  daily,  no 
natural  gas  is  availeble  for  exportation 
on  a  firm  basis  at  this  time.  The  record, 
therefore,  shows  that  the  proposed  exporta¬ 
tion  will  not  be  consistent  with  the  public 
interest.  The  application  in  this  docket 
will,  therefore,  be  dismissed  without  pre¬ 
judice  ." 
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and  so  f ar  as  Ontario  is  concerned,  without  heat. 

Now,  suppose  we  get  this  line  built.  .  . 

MR. PORTER:  I  think  I  'should  make  these  two 

exhibits,  Mr.  Chairman,  so  that  the  Board  can  see  the 
figures  to  which  I  have  made  reference. 

THE  CHAIRMAN:  The  first  will  be  Exhibit  101, 

which  one  is  that? 

MR. PORTER:  That  is  214. 

OPINION  NO.  214  MARKED  EXHIBIT 

101. 

MR  .PORTER.  That  is  the  opinion  on  the  general 

Hearings  which  adjourned  the  export  question  to  be  dealt 
with  by  21$. 

THE  CHAIRMAN:  21$  will  be  marked  as  Exhibit  102, 

OPINION  NO.  213  MARKED  EXHIBIT 

102. 

Q  MR. PORTER:  I  have  talked  to  you  about  control, 

but  assuming  that  the  permit  were  issued,  we  would  have 
gas  delivered  to  the  Canadian  Border  for  consumption  in 
Canada,  over  which  no  regulatory  body  in  the  United  States 
would  have  control,  the  Federal  Power  Commission  would  not 
have  it? 

A  That  is  correct. 

Q  And  it  is  quite  clear  that  no  Canadian  body  would  have  any 
control  over  that  Canadian  regulatory  body,  until  it  got 
into  Canada? 

A  That  is  correct. 

Q  I  think  that  is  all,  Mr.  Keefe,  thanks. 

THE  CHAIRMAN:  Mr.  Milvain,  any  questions? 

MR „  Nil  L  VAIN :  My  friend,  Mr.  Porter,  has  covered 
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the  subject  I  had  in  mind,  and  I,  therefore,  have  no 
questions . 


EXAMINATION  EY  MR.  C.  E.  SMITH: 


Q 

A 

Q 


Q 

Q 

A 


Q 

A 


Q 


Mr.  Keefe,  just  to  continue  what  Mr.  Porter  was  asking 
or  talking  to  you  about? 

Yes,  sir. 

Is  it  your  opinion  that  in  order  to  assure  the  accomplishment 
of  this  arrangement  with  Delhi  or  Trans-Canada,  whatever 
it  is.  .  . 


MR.  S.  B.  SMITH;  I  am  sorry,  between  Pacific  Northwest 

and  Prairie. 


PR.  C.  E.  SMITH:  Between  Pacific  Northwest  and  Prairie.  . 

MR.S.B.  SMITH:  There  is  a  little  difference. 

MR.  C.  E.  SMITH:  Do  you  mean  that  a  treaty  between 

the  two  companies  is  necessary,  is  that  what  we  are  to 
take? 

Well,  as  I  said  before,  sir,  we  are  faced  here  with 
Exhibit  95,  and  I  have  no  authority  to  vary  it.  I 
presume  that  could  be  done  the  same  way,  through  other 
ways,  such  as  the  Union  Gas  application. 

What  I  am  getting  at  is  this,  not  what  authority  you 
have,  but  your  opinion  as  a  lawyer,  Mir.  Keefe? 

I  assume  it  is  possible  to  make  the  same  arrangement  under 
The  Natural  Gas  Act,  and  some  arrangement  before  this 
Board,  and  such  other  Governmental  authorities  in  either 
country  that  are  necessary. 

Well,  if  it  could  be  done  through  the  Federal  Power  Commis¬ 
sion,  or  under  any  other  Governmental  or  regulatory  body 
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of  the  United  States,  would,  in  your  opinion,  they 
have  the  power  to  prevent  export  of  gas  to  Windsor,  let 
us  say,  notwithstanding  the  conditions  of  any  contract 
to  which  the  companies  were  a  party? 

A  That  is  correct.  They  have  done  so,  as  I  said  before, 

Q  Have  you  read  any  of  the  submissions  that  have  been  put 

in  by  Northwest,  Mr.  Nolan’s  client? 

A  No  ,  I  have  not,  sir. 

Q  Have  you  read  the  evidence  of  Mr. Dixon,  given  just  a  week 
or  two  ago? 

A  No,  I  have  not. 

Q  With  respect  to  what  the  Federal  Power  Commission  could 

or  would  do  with  the  matter  of  gas  going  from  the  United  States 
over  to  British  Columbia,  in  Canada,  you  have  not  read 

that? 

A  You  mean  the  gas  coming  into  the  United  States  and  going 
back  again  into  British  Columbia? 

Q  Yes? 

A  What  is  your  question? 

Q  Well,  I  want  to  know  what  power  the  F.P.C.,  in  your  opinion, 
might  have  to  prevent  that,  in  plain  language,  notwithstand¬ 
ing  the  terms  of  contract? 

A  It  is  certainly  highly  unlikely  if  the  Federal  Power 

Commission  sanctions  gas  from,  gas  to  come  into  the  United 
States  from  Canada,  that  it  would  bar  the  Province  of 
British  Columbia  from  having  some  of  it.  I  think  we  are 
speculating  about  something  there  that  I,  frankly,  do 
not  know  whether  it  would  be  an  export  of  gas  or  not.  I 
doubt  that  it  would  be.  It  is  something  I  have  never 
thought  of,  I  just  cannot  express  an  opinion  on  it,  as  to 
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whet  her  it  would  be  an  export  at  all. 

Q  I  was  talking  about  legal  powers  and  jurisdiction? 

A  There  is  no  question  that  the  Federal  Power  Commission 

has  the  power  to  bar  the  export  of  gas.  If  it  is  the 
export  of  gas,  maybe  they  do,  but  is  it  an  export  of  gas, 
and  that  I  do  not  know. 

Q  You  have  not  considered  it? 

A  No,  I  have  not  considered  it. 

Q  I  want  to  get  your  help  as  a  lawyer,  Mr,  Keefe? 

A  I  have  not  considered  it,  no. 


RE-EXAMINATKRBY  MR.  S.B.  SMITH: 

Q  Mr.  Keefe,  in  relation  to  the  applications  before  the 
Federal  Power  Commission,  and  with  regard  to  the  Union 
Gas  Company,  .  . 

A  Yes,  the  Union  Gas  Company  of  Canada. 

Q  ...  and  those  proposed  arrangements,  was  there  any  element 
of  reciprocal  exchange  of  gas  between  United  States  and 
Canada  at  all? 

A  Not  to  my  knowledge.  I  am  quite  sure  there  was  not. 

THE  CHAIRMAN:  Thank  you,  Mr. Keefe. 

I  will  call  Mr.  Binford  Arney. 


MR.  S.B.  SMITH: 
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BINFORD  ARNEY ,  having  been  first 
duly  sworn,  examined  by  Mr*S.  B. Smith,  testified  as 
follows : - 

Q  Mr. Arney,  you  live  in  Corpus  Christi,  Texas? 

A  That  is  correct,  sir. 

Q  Where  is  Corpus  Christi? 

A  Well,  Corpus  Christi  is  a  little  bit  south  of  here.  It 

is  on  the  Gulf  Coast  of  Texas,  230  miles  south  of  Houston 
and  130  miles,  approximately,  north  of  Brownsville. 

Q  It  is  a  little  warmer  down  there  than  here? 

A  Slightly,  sir. 

MR.  C.  E.  SMITH:  Today? 

Q  MR.  S.  B.  SMITH:  Mr,  Arney,  you  are,  I  believe,  a 

graduate  of  Northwestern  University  in  pre-law  in  1929, 
and  of  Drake  University  in  Des  Moines  in  1930  in  law? 

A  That  is  correct,  sir. 

Q  And  you  have  been,  I  understand,  practising  law  ih  Texas 
since  your  graduation  in  1931? 

A  That  is  correct,  sir,  at  all  times. 

Q  Have  you  specialized  at  all  since  you  commenced  to  practice 
law? 

A  My  practice,  Mr,  Smith,  has  been  confined  to  the  field  of 
oil  and  gas ,  and  questions  relating  thereto,  at  all  times 
during  this  period. 

Q  S'ince  your  graduation? 

A  That  is  correct,  sir. 

Q  And  were  you  connected  with  Tennessee  Gas  Transmission 
Company,  in  any  way  when  that  line  was  constructed  to 
the  Appalachian  area  in  1943  and  1944? 

A  Yes,  sir,  from  the  26th  day  of  September,  1943,  that  was 
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the  date  upon  which  the  conditions  in  the  Federal  Power 
Commission s  certificate  were  fulfilled,  I  was  general 
counsel  and  vice-president  of  Tennessee  Gas  during  the 
construction  program,  and  for  the  first  year  following 
the  operation  of  the  line,  upon  its  completion. 

Q  Are  you  still  a  director  of  that  company? 

A  No,  I  am  no  officer  or  director  of  Tennessee  Gas  Grans- 
mission  Company  at  this  time. 

Q  Well,  did  you,  in  relation  to  those  matter,  have  anything 
to  do  with  the  proceedings  before  the  Federal  Power  Com¬ 
mission,  and  were  you  familiar  witlh  them? 

A  Well,  Mr, Smith,  that  was,  we  will  say  for  practical  pur¬ 
poses,  that  was  the  first  time  that  I  had  an  occasion  to 
make  a  study  or  analysis  of  The  Natural  Gas  Act. 

Q  Well,  what  did  you  have  to  do  so  far  as  the  application 
to  the  Federal  Power  Commission  was  concerned  in  that 
case? 

A  When  I  became  counsel  of  that  company,  for  the  original 
construction  of  that  line  from  a  point  at  Corpus  Christi 
to  a  point  in  West  Virginia,  when  the  original  certificate 
for  that  construstion  had  been  issued,  it  was  with  regard 
to  later  applications  that  I  dealt  with,  for  expansion  or 
additions.  I  did  not  personally  conduct  those  Hearings 
before  the  Federal  Power  Commission.  The  actual  Hearings 
at  Washington  were  conducted  by  a  firm  called  Wheat  & 

May . 

Q  And  who  gave  instructions  for  the  conduct  of  that  appli¬ 
cation? 

A  Between  myself  and  the  President  of  the  Company.  We  con¬ 
ferred  with  Wheat  &  May  as  to  what  we  desired  with  regard 
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to  the  application  to  the  Federal  Power  Commission. 

Q  You  were,  I  take  it,  rather  intimately  concerned  with  that 
application? 

A  I  consider  that  I  was  thoroughly  familiar  with  it,  sir, 

Q  Have  you,  in  your  practice  in  Texas,  acted  for  gas  producer 

at  any  time? 

A  My  practice  might  be  said  to  be  a  representation  of  inde¬ 
pendent  producers,  I  represent  several  independent  gas 
producers.  These  gas  producers  are  clients,  and  in  turn 
they  sell  natural  gas  in  both  interstate  and  foreign 
commerce.  At  the  present  time  the  particular  parties 
that  I  represent  fell  to  four  interstate  lines  and  to 
one  line  for  foreign  export. 

Q  And  in  your  legal  practice,  have  you  had  any  legal  exper¬ 
ience  so  far  as  the  exportation  of  gas  from  the  United 
States  if  concerned? 

A  I  have,  sir.  At  the  end  of  1945,  I  was  employed  by  Reynosa 
Pipe  Line  Company. 

Q  Reynosa  Pipe  Line  Company? 

A  Yes , 

Q  How  do  you  spell  that? 

A  R-e-y-n-o-s-a . 

Q  R-e-y-n-o-s-a? 

A  Yes . 

Q  The  Reynosa  Pipe  Line  Company? 

A  The  Reynosa  Pipe  Line  Company,  and  the  La  Gloria  Corpor¬ 

ation  . 

Q  How  do  you  spell  that? 

A  La  G-l-o-r-t -a. 

Q  La  Gloria  Corporation? 
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A  Yes.  That  was  to  handle  and  prosecute  for  them  their 

applications  to  export  natural  gas  from  the  State  of  Texas 
to  the  Republic  of  Mexico  for  sale  and  delivery  to  the 
Republic  of  Mexico  to  a  company  called  Gas  Industrial  de 
Monterrey ,3 .A . 

Q  And  what  did  you  do  yourself,  so  far  as  the  conduct  of  the 

application  before  the  Federal  Power  Commission  was  concerned 
in  that  case? 

A  Well,  I  personally  conducted  those  hearings  before  the 

Federal  Power  Commission,  obtained  the  permit  to  export, 
and  a  Presidential  permit,  and,  as  a  matter  of  fact,  those 
who  attempted  to  oppose  that  exportation  appealed  the  Order 
of  the  Federal  Power  Commission  to  the  Courts,  and  the 
appeal  was  conducted  in  the  Fifth  Circuit  Court  of  Appeal, 
and  I  took  part  in  the  proceedings,  and  the  authorization 
Orders  of  the  Commission  were  upheld. 

Q  You  personally  acted  as  counsel  in  that  case? 

A  Yes,  I  did,  sir. 

Q  Now,  in  relation  to  the  application  of  the  Reynosa  Pipe 

Line  Company,  did  you  examine  any  other  export  applications 
which  had  been  before  the  Federal  Power  Commission? 

A  Mr.  Smith,  the  export  cases  of  natural  gas  from  the  United 
States  are  not  very  many  in  number. 

Q  About  how  many? 

A  There  were  no  regulations  prior  to  the  year  193$,  and  there 
a,re  approximately  5  export  cases  that  have  been  heard  by 
the  Federal  Power  Commission.  Obviously,  I  wanted  to  become 
thoroughly  familiar  with  the  four  cases  that  had  preceded 
the  time  when  my  client  engaged  in  a  contract  involving 
exportation,  so  that  I  did  become  familiar,  sir,  with  the 
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former  instances  of  e xportation  of  natural  gas. 

Q  And  that  was  by  examination  of  the  record,  or  in  what  way? 

A  By  the  examination  of  the  record,  and  by  the  record  I  mean 
the  files  as  well  as  the  record. 

Q  Yes  ? 

A  And  the  Orders  of  the  Federal  Power  Commission  relating 

to  these  other  exports,  three  of  which  were  across  Texas, 
across  the  Texas  border  into  the  Republic  of  Mexico. 

Q  Mr.  Arney,  is  the  export  of  Reynosa  Pipe  Line  Company,  which, 
I  believe,  was  permitted,  still  in  effect  at  the  present 
time? 

A  Yes,  sir,  gas  is  being  exported  this  morning  under  that 
permit,  was  yesterday  and  will  be  tomorrow, 

Q  Do  you  still  act  for  that  company? 

A  I  do,  sir. 

Q  Have  you  made  any  efforts  since  1945  to  keep  yourself 

advised  on  legal  matters  relating  to  exportation?  Expor¬ 
tation  of  gas, of  course? 

A  Yes  generally,  Mr .Smith,  I  try  to  keep  current  at  all  times 
with  matters  relating  to  exportation, 

Q  And  are  you  a  director  of  any  pipe  line  corporation  at  the 
present  time? 

A  Yes . 

Q  The  Texas-Illinois? 

A  I  am  a  director  of  Texas-Illinois,  which  has  just  completed 

a  line  from  Texas  to  Chicago,  or  to  Joliet,  for  the  metro- 
politan  area  of  Chicago. 

Q  How  long  have  you  been  a  director  of  that  corporation? 

A  Since  the  directors  were  first  elected,  sir,  approxina  tely 
two  years  ago. 
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Q  Mr.  Arney,  are  you  generally  familiar  with  the  reciprocal 

exchange  proposals  of  the  Pacific  Northwest  and  the  Prairie 
Companies,  before  this  Commission  and  this  Board,  in  which 
they  propose  to  take  Alberta  gas  to  the  Pacific  Northwest 
area,  in  the  United  States  and  bring  Texas  gas  to  Ontario? 

A  I  believe  I  am  familiar  with  that,  Mr.  Smith.  At  least, 

I  read  the  testimony  of  Mr.  Herring,  the  testimony  that 
Mr.  Herring  gave  before  this  Commission,  and  I  read  an 
exhibit  which  outlined  that  reciprocal  gas  exchange  proposal. 


(Go  to  page  276#) 
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Q  I  think  that  is  this  white-covered  one,  exhibit  94? 

A  That  is  correct,  sir® 

Q  You  also  read  his  evidence? 

A  Yes,  siro 

Q  Now,  Mr®  Arney,  I  would  like  to  turn  to  some  legal  questions 
about  the  exportation  and  importation  of  natural  gas  to  and 
from  the  United  States®  First  I  would  like  to  ask  you  what 
legislative  body  in  the  United  States  has  jurisdiction  in 
law  over  foreign  commerce? 

A  The  matter  of  foreign  commerce  in  the  United  States  is  the 

exclusive  province  of  the  Federal  Government®  That  power  over 
foreign  commerce  is  exclusively  vested  in  Congress,  sir® 

Q  Would  you  now  tell  me  what  Federal  statutes  there  are  in  the 
United  States  related  to  the  exportation  and  importation  of 
natural  gas? 

A  The  matter  of  the  exportation  of  natural  gas  from  the  United 
States  into  a  foreign  country,  and  the  matter  of  importation 
of  natural  gas  from  a  foreign  country  into  the  United  States, 
are  governed  by  the  Natural  Gas  Act®  The  particular  section 
of  the  Natural  Gas  Act  which  governs  such  exportation  or 
importation  is  in  reality  the  first  section  of  the  Act,  which 
outlines  following  the  preamble  and  definition®  It  is  re¬ 
ferred  to  as  section  3  of  the  Natural  Gas  Acto  Our  legal 
citation  for  that  would  be  15  UoSo  CoAo  717-d® 

Q  Mro  Arney,  would  you  mind  reading  that  section  so  we  might 
have  it  verbatim  in  the  record?  The  heading  in  the  Statute 
at  that  point  is  Exportation  or  Importation  of  Natural  Gas® 

That  follows  section  3° 

A  I  am  now  reading  section  3  of  the  Natural  Gas  Act® 
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’’After  six  months  from  the  date  on  which  this  Act 
takes  effect  no  person  shall  export  any  natural 
gas  from  the  United  States  to  a  foreign  country 
or  import  any  natural  gas  from  a  foreign  country, 
without  first  having  secured  an  Order  of  the 
Commission  authorizing  it  to  do  soo  The  Commis¬ 
sion  shall  issue  such  Order  upon  application  unless 
after  opportunity  for  hearing  it  finds  that  the 
proposed  exportation  or  importation  will  not  be  con¬ 
sistent  with  the  public  interesto  The  Commission 
may  by  its  Order  grant  such  application  in  the  whole 
or  in  part  with  such  modifications  and  upon  such  terms 
and  conditions  as  the  Commission  may  find  necessary  or 
appropriate,  and  may  from  time  to  time,  after  oppor¬ 
tunity  for  hearing,  and  for  good  cause  shown,  make 
such  supplemental  Order  in  the  premises  as  it  may  be 
found  necessary  or  aporopriate*” 

Now,  to  answer  your  former  question  as  to  the  statutes 
dealing  with  the  exportation  or  importation,  I  have  read  the 
pertinent  provision  of  the  Natural  Gas  Acto  In  addition  to 
the  Order  that  is  referred  to  in  section  3,  however,  it  is 
necessary  in  the  United  States  to  obtain  by  virtue  of  Com¬ 
mission  Regulations  and  Executive  Orders,  an  additional  Order 
that  we  refer  to  as  a  ’’Presidential  Permit”  °  The  Presidential 
Permit  is  an  Order  necessary  for  the  construction,  maintenance, 
and  operation  of  facilities  at  the  International  Border* 

When  Franklin  Delano  Roosevelt  was  President  of  United  States 
he  handed  an  Executive  Order  asking  the  Federal  Power  Com¬ 
mission  to  receive  the  application  and  make  its  recommend¬ 
ations  to  him  as  to  whether  or  not  the  Presidential  Permit 
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should  issueo  Consequently,  in  practice  that  Executive  Order 
still  is  in  effect®  The  Federal  Power  Commission  on  either 
an  exportation  case  or  importation  case  considers  its  appli¬ 
cation  under  section  3,  and  if  it  finds  that  to  be  consistent 
with  the  public  interest  then  it  already  has  the  factual 
situation  upon  which  to  recommend  to  the  President  that  the 
Presidential  Permit  issue® 

Q  Now,  Mr°  Arney,  have  you  heard  of  a  case  in  which  the  Federal 
Power  Commission  made  a  finding  under  section  3  and  also  made 
a  recommendation  in  respect  to  the  Presidential  permit,  in 
which  the  Presidential  permit  was  not  granted  in  accordance 
with  their  recommendation  and  in  conformity  with  it? 

A  Noo  The  Commission  has  always  certainly  been  consistent®  If 
they  find  it  is  not  inconsistent  with  the  public  interest  to 
authorize  export,  it  does  not  turn  around  and  find  contrary 
in  its  opinion  to  the  President®  The  3G  Order  goes  out  first 
and  subsequently  in  a  matter  of  a  relatively  short  time  the 
Presidential  Permit  follows® 

Q  That  Executive  Order  of  the  President  of  the  United  States 
was  dated,  I  think,  July  13th,  1939  and  is  called  Executive 
Order  No®  3202? 

A  That  is  the  precise  Order  to  which  I  refer® 

Q  Yes,  and  you  have  it  here  too? 

A  Yes® 

Q  Mr®  Arney,  I  would  like  to  ask  you  to  give  what,  in  your 

opinion,  is  the  primarily  issue  involved  in  the  exportation 
of  natural  gas  in  the  United  States® 

A  The  only  fundamental  issue,  sir,  that  may  be  derived  from 

reading  the  applicable  statute  is  the  single  issue  of  whether 
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the  proposed  exportation  or  the  proposed  importation  is  or 
is  not  consistent  with  the  public  interesto  There  are  no 
other  issues  that  can  be  found  in  the  working  of  the  statute 
itself o  That  is  the  one  issue  and  Congress,  I  assume  advisedly, 
used  the  language  that  the  Order  shall  issue,  a  mandatory 
directive,  unless  the  Commission  finds  that  such  Order  would 
not  be  consistent  with  the  public  interesto 

Q  Mr°  Arney,  in  your  opinion  what  do  the  words  ”public  interest” 
in  section  3  of  the  Natural  Gas  Act  mean? 

A  I  spent  a  good  deal  of  time,  Mr°  Smith,  in  trying  to  be  able 

to  answer  that  question  and  in  order  to  be  able  to  make  my  own 
arguments  to  the  Federal  Power  Commission  on  what  that  term 
means o  I  have  come  to  a  very  definite  conclusiono  I  am  of 
the  opinion  that  the  w ords  ”public  interest”  that  appear  in 
section  3  of  the  Natural  Gas  Act  can  only  mean  the  interest 
of  all  of  the  people  of  the  United  States  taken  as  a  composite 
whole  for  the  interests  of  the  United  States  as  a  community 
at  large°  To  reach  any  other  conclusion,  if  Congress  had 
intended  to  tell  the  people  of  the  United  States  it  was  speaking 
of  a  particular  group  of  people  or  a  particular  segment  of  the 
country,  or  one  city,  or  one  locality,  I  am  sure  they  would 
have  precisely  said- so?  and  not  having  done  so,  I  think  the 
^public  interest”  means,  as  I  said,  the  composite  interest 
of  all  the  communities  and  all  the  peoples  Congress  did  not 
tell  our  Commission  in  detail  how  to  determine  that  public 
interesto  They  gave  them  the  broadest  scope  and  power?  and 
I  think  said,  ”That  is  up  to  you,  Gentlemen,  to  define  and 
consider  and  determine  what  is  the  public  interest on 

Has  he  studied  ”proven”  and  ”probable”, 


MR.  C.  E.  SMITH: 
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Mro  Smith? 

MR.  S.  B.  SMITH:  You  might  ask  him,  Mr°  Smitho 

Mro  Arney,  in  your  opinion,  what  do  the  words  ’’consistent 
with  the  public  interest”  in  section  3  mean? 

Now,  I  am  going  to  use  somebody’s  opinion  other  than  my  own 
on  those  words o 

Do  you  give  that  as  your  opinion? 

I  can  also  give  it  as  my  opinion®  I  am  going  to  tell  you  how 
I  arrived  at  the  words  ’’consistent  with  the  public  interest”® 
We  have  two  utility  Acts  in  the  United  States,  one  is  the 
Federal  Power  Act  and  the  Natural  Gas  Act,  one  relating  to 
electrical  energy  and  the  other  relating  to  natural  gas® 

Both  Acts  use  this  particular  phrase,  ’’consistent  with  the 
public  interest,”  and  under  the  Power  Act  the  Ninth  Circuit 
Court  of  Appeals  was  asked  to  interpret  and  define  those 
particular  words®  I  have  here,  if  I  can  read  the  wording  of 
the  Court,  the  way  they  define  that  term® 

I  think  you  may  proceed  to  do  that® 

I  would  rather  read  it  in  the  exact  wording  of  the  Court® 

This  particular  decision  appears  in  Pacific  Power  &  Light 
Company  vs  Federal  Power  Commission,  111  Federal  Sec®,  1014° 
This  is  the  wording  of  the  Ninth  Circuit  Court: 

’’The  phrase  ’consistent  with  the  public  interest’ 
does  not  connote  a  public  benefit  to  he  derived 
or  suggest  the  idea  of  a  promotion  of  the  public 
interest®  The  thought  conveyed  is  merely  one  of 
compatability o  Congress  resorted  to  this  language 
rather  than  to  the  use  of  the  stock  permit,  public 
convenience  or  necessity,  or  to  such  phrases  as 
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™ in  furtherance  of’  or  ’will  promote  the  public 
interest,’  used  in  Interstate  Commerce  legislation, 
and  the  language  employed  ought  to  be  construed 
to  mean  no  more  than  it  sayso  It  is  enough  that 
applicants  show  that  the  merger  is  compatible  with 
public  interests" 

Therefore,  Mro  Smith,  my  opinion  is  that  the  words  "consistent 
with  the  public  interest"  means  "compatible  with  the  public 
interest",  not  against  the  public  interesto  It  does  not  need 
adding  to  or  increasing  and  it  is  a  less  degree  than  the 
term  "public  convenience  and  necessityo" 

MR.  C.  E.  SMITH:  Would  you  take  "consistent"  rather 

than  "compatible",  Mr«  Smith? 

MR.  S.  B.  SMITH:  "Consistent",  of  course,  is  the  word 

in  the  Statuteo 

MR.  C.  E.  SMITH:  S0  we  change  it  to  "compatible"? 

MR.  S.  B.  SMITH:  That  is  what  the  Ninth  Circuit  Court 

of  Appeal  did,  apparent ly° 

Q  Mro  Arney,  in  your  opinion,  would  the  proposed  reciprocal 

exchange  of  gas  by  Pacific  Northwest  and  the  Prairie  Gas  be 
consistent  with  the  words  "the  public  interest"  as  used  in 
section  3  of  the  Federal  Gas  Act  of  the  United  States? 

MR.  PORTER:  Now,  surely,  that  opinion  must  be 

given  for  what  it  is  wortho 

A  And  that  is  all  it  is  going  to  be  given  for,  sir°  I  certainly 
am  not  justifying  as  to  what  the  members  of  our  Federal  Power 
Commission  might  think  or  might  concludes 
MR.  PORTER:  First  rate,  sir» 

A  Certainly,  as  I  understand  this  interchange  reciprocal  arrange¬ 
ment  of  gas,  while  from  a  technical  standpoint  it  may  be  an 
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export  and  an  import,  from  a  practical  standpoint  and  in 
reality  it  is  merely  an  exchange  of  a  commodity  where,  in 
effect,  gas  from  the  Province  of  Alberta  would  enure  to  the 
benefit  of  the  citizens  of  your  nation  in  the  Eastern  part 
of  Canada,  and  whereby  the  Texas  gas  or  Oklahoma  gas  or 
Kansas  gas  would  in  turn  enure  to  the  benefit  of  the  citizens 
in  the  States  of  Washington  and  Oregon,  under  conditions 
whereby,  by  the  use  of  this  media  or  exchange,  the  consuming 
public  of  both  nations  would  receive  a  benefit,  the  utilization 
of  gas  at  a  lower  price  per  Mcf®  Under  that  state  of  facts 
and  with  that  as  a  premise,  it  certainly  appears  to  me  that 
it  would  be  consistent  with  the  public  interests  of  both 
nations ® 

Q  Have  you  any  further  reasons  for  supporting  your  conclusion 

that  that  proposed  exchange  in  your  opinion  would  be  consistent 
with  the  public  interest? 

A  Now,  I  would  like  to  make  this  clear  again®  I  am  not  talking, 
certainly,  for  anyone  but  myself®  The  Federal  Power  Commission 
of  the  United  States  has  never  had  before  it  for  approval  any 
application  that  is  comparable  to  that  that  is  proposed  in 
this  instance  by  Pacific  Northwest  and  Prairie®  Certainly  if 
there  be  any  argument  as  to  why  gas  should  not  be  imported 
into  the  United  States  or  any  reason  why  gas  should  not  be 
exported  from  the  United  States  into  Canada  on  a  reciprocal 
arrangement  where  you  are  each  getting  the  benefit,  getting 
the  same  number  of  cubic  feet  of  gas,  it  appears  to  me  that, 
in  my  opinion  only,  such  an  exchange  would  be  more  in  the 
public  interest  than  any  former  export  proposal  that  has 
ever  been  before  our  body®  Now,  in  these  other  cases  of 
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export  to  the  Government  of  the  Republic  of  Mexico,  that  I 

am  personally  familiar  with®  We  do  not  have  the  exchange 

feature®  We  just  had  the  difference  and  had  a  question 

whether  we  were  going  to  export  gas  from  the  United  States 

into  Mexico,  no  reciprocal  arrangement o 
MR.  S.  B.  SMITH: 

Q  What  were  some  of  the  reasons  that  were  advanced  in  that 
case  in  support  of  the  application  to  export  to  Mexico? 

A  Why  it  was  consistent  to  the  public  interest? 

Q  Yes? 

A  Well,  I  can  tell  you  that  very  easily o  I  have  in  general 

had  a  number  of  reasonso  The  United  States,  as  a  matter  of 
knowledge,  which  you  all  know,  imoorts  from  the  Republic  of 
Mexico  many  strategic  materials,  just  as  the  United  States 
imports  from  Canada  large  and  great  volumes  of  strategic 
•  materials,  basic  metal,  wood  pulp,  paper  and  so  fortho  From 
the  remarks  that  have  been  made  by  the  President  of  the 
United  States  and  the  Department  of  State  on  reciprocal 
exchange  agreements  and  free  trade  between  the  countries  of 
the  Americas,  in  these  other  cases  we  pointed  out  as  one 
element  that  might  be  considered  by  the  Commission  was  this 
free  exchange  of  goods  and  commoditieso 

Q  Were  those  statements  used  in  evidence  in  that  Reynosa  case 
before  the  Federal  Power  Commission? 

A  I  quoted  them  in  my  brief,  I  have  with  my  particular  state¬ 
ment  on  the  foreign  policy  of  the  United  States  to  which  I 

ref erredo 

Q  That  is  a  Presidential  statement  and  the  statement  of  the 
State  Department,  was  it? 

A  Yes,  sir® 
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Q  Would  you  read  those? 

A  The  purpose  for  such  statements  was  that  when  a  Commission 

was  trying  to  set  what  was  in  the  public  interest,  certainly 
if  the  very  thing  being  proposed  was  considered  consistent 
with  the  foreign  policy  of  the  country,  which  is  to  be  assumed 
at  all  times  as  being  consistent,  and  pursuant  to  the  public 
interest,  then  the  proposal  would  be  likewiseo  I  am  quoting 
now  from  the  Department  of  State  bulletin  of  date  February  3rd, 
1946,  which  Department  of  State  bulletin  quotes  the  President 
of  the  United  States  in  his  State  of  the  Union  message  as 
follows : - 

Tt  Advances  in  science,  in  communication,  in  trans¬ 

portation  have  compressed  the  world  into  a  communityo 
The  economic  and  political  health  of  each  member  of 
the  world  community  bears  directly  on  the  economic 
and  political  health  of  each  other  member® 

The  view  of  this  government  is  that,  in  the 
longer  run  our  economic  prosperity  and  the  prosperity 
of  the  whole  world  are  best  served  by  the  elimination 
of  artificial  barriers  to  international  trade,  whether 
in  the  form  of  unreasonable  tariffs  or  tariff  prefer¬ 
ences  or  commercial  quotas  or  embargos  or  the  re¬ 
strictive  practice  of  cartels® 

On  October  27,  1945,  I  made  in  New  York  City 
the  following  public  statement  of  my  understanding 
of  the  fundamental  foreign  policy  of  the  United 
States®  I  believe  that  policy  to  be  in  accord  with 
the  opinion  of  Congress  and  of  the  people  of  the 
United  States®  I  believe  that  that  policy  carries 
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’’out  our  fundamental  objectives* 

We  believe  that  all  states  which  are  accepted 
in  the  society  of  nations  should  have  access  on 
equal  terms  to  the  trade  and  the  raw  materials  of 
the  world o 

That  is  our  foreign  policy*” 

The  other  statement  to  which  I  referred  a  moment  ago  appeared 
in  the  Department  of  State  Bulletin  of  January  6th  -  13th, 
1946o  It  is  a  quotation  from  the  Honourable  Spruille  Braden, 
Assistant  Secretary  of  State  at  the  time  for  American  Re¬ 
public  Affairs,  in  which  he  states: 

”We  believe  first  of  all  that  we  should  do  everything 
in  our  power  to  help  our  American  neighbors  to  in¬ 
crease  industrialization  along  sound  lines  and  to 
achieve  higher  standards  of  living* 

We  want  to  see  this  hemisphere  an  integral  part 
of  a  freely  trading  world°  The  best  way  we  know  to 
protect  this  hemisphere  -  and  ourselves  -  is  to  help 
promote  prosperity  and  stability  and  mutual  trust  not 
only  throughout  the  Americas  but  throughout  the  worlds* 

We  think  that  co-operation  should  be  reciprocal  -  a 
two-way  street* 

We  offer  our  friendship  and  co-operation  on  a 
reciprocal  basis,  each  country  giving  in  proportion 
of  its  abilities  -  economic,  intellectual,  and  in 
other  fields*  Through  such  co-operation  we  can  all 
benefit,  from  the  raising  of  standards  of  living  and 
the  growth  of  democracy  in  each  country*” 

Q  Mr*  Arney,  I  take  it  you  are  thoroughly  familiar  with  all 

of  the  provisions  of  the  Natural  Gas  Act  of  the  United  States* 
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Would  you  agree  to  express  any  opinion  as  to  the  bearing 
or  relationship  with  section  7,  dealing  with  the  extension 
of  facilities  and  abandonment  of  service,  might  have,  if  any, 
upon  the  application  to  export  and  import  gas  on  a  reciprocal 
basis  such  as  we  have  been  talking  about  under  section  3  of 
the  Act? 

Well,  I  was  sitting  here  this  morning  and  heard  some  other 
references  to  allocations  from  the  witness  that  preceded  me° 

I  recognize  that  there  has  been  considerable  confusion  on  the 
allocation  urovisions  under  the  Natural  Gas  Acto  In  my 
opinion  a  great  deal  of  the  confusion  and  trouble  has  come 
when  there  has  been  combined  in  one  application  additional 
service  to  one  community  or  one  area  in  the  United  States, 
as  was  shown  in  the  Panhandle  Eastern  case  where  at  the  same 
time  there  had  been  pending  a  question  of  a  rather  small  export 
to  a  foreign  nationo  You  refer,  Mro  Smith,  not  to  section  7 
in  toto  but  only  to  section  (a)°  As  a  part  of  section  7(a) 
there  is  a  urovision  that  the  Commission  has  no  authority  to 
compel  any  natural  gas  company  to  enlarge  its  facilities°  The 
Commission  cannot  tell  one  of  these  Interstate  companies,  nNow, 
you  have  to  double  the  capacity  of  your  line®??  In  my  opinion 
7(a)  takes  care  of  the  situation  where  there  was  existing 
capacity  in  an  existing  line  that  was  not  totally  committed  to 
where  it  was  possible  for  other  communities  to  take  advantage 
of  that  unsold,  undelivered  service  to  fulfil  public  needs  in 
their  community o  Now,  in  this  case  it  is  entirely  different, 
it  has  nothing  to  do  with  these  proceedings  we  have  had  before® 
In  this  particular  case  whoever  proposed  to  export  gas  from  the 
United  States  and  import  gas  into  the  United  States  would  have 
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to  go  before  the  Federal  Power  Commission  and  file  its 
applicationo  But  I  would  envision  that  this  would  be  a 
proposal  whereby  additional  facilities  would  be  constructed 
solely  for  the  purpose  of  handling  a  firm  export  into  Canada 
for  X  years,  20  years  or  whatever  the  terms  of  the  agreement 
are,  and  that  is  the  only  basis  on  which  the  applicant  would 
construct  those  additional  facilities,  say,  if  they  had  the 
authorization  from  the  Federal  Power  Commissiono  If  they 
did  not  get  it  they  would  not  construct  it#  And  at  the  same 
time  it  would  certainly  be  tied  to  and  predicated  upon  re¬ 
ceiving  a  like  quantity  of  gas  from  Alberta®  Consequently, 
to  get  the  different  reciprocal  arrangement,  I  do  not  envision 
the  complications  which  otherwise  could  arise  in  7(a) ° 

In  relation  to  the  ordinary  type  of  application  for  export 
such  as  they  have  had? 

That  is  righto  I  believe  Panhandle  Eastern  --  they  enlarged 
their  system  and  they  told  the  Commission  they  have  got  extra 
feet  for  their  markets#  Incidentally,  besides  all  that, 
woven  up  with  it  is  another  application  to  export  some  to 
Windsor®  They  have  opened  the  dooro  They  have  told  the 
Commission  there  is  a  terrific  demand  for  gas,  and  they  added 
up  the  total  and  gave  it  to  therm 
And  there  is  no  reciprocal  basis  of  any  kind? 

There  was  no  exchange  in  that  whatsoever o 
Would  you  answer  other  counsel,  Mr®  Arney? 

I  would  be  glad  to,  sir® 

THE  CHAIRMAN:  I  think  we  might  adjourn® 

(The  Hearing  then  took  a  short  adjournment®) 
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MR.  NOLAN:  I  want  to  ask  Mr.  Arney  one  or  two 

questions,  but  Mr. Smith  is  not  here  at  the  moment,  and  I 
am  sure  he  would  like  to  hear  them. 

THE  CHAIRMAN :  Yes. 

CROSS-EXAMINATION  BY  MR. NOLAN: 

Q  Mr.  Arney,  let  me  see  if  I  understand  the  situation 

which  exists  in  the  United  States.  And  first,  may  I  ask 
you,  is  the  Federal  Power  Commission  a  creature  of  the 
Federal  Power  Act?  I  mean,  is  that  the  Act  that  brought 
the  Federal  Power  Commission  into  existence? 

A  That  is  correct,  sir. 

Q  Is  that  right? 

A  That  is  correct,  sir. 

Q  Now,  Mr. Arney,  if  a  company  wants  to  build  a  transmission 

line  in  the  United  States,  am  I  right  in  saying  that  they 
have  to  get  a  certificate  of  public  convenience  and  necessity 
under  section  7  of  The  Natural  Gas  Act? 

A  You  are  partly  right  and  partly  wrong.  I  will  have  to 
make  an  explanation. 

Q  Well,  let  us  leave  the  right  part  alone,  and  just  deal 
with  the  wrong? 

A  If  it  is  a  transmission  line  that  is  engaged  in  the  inter¬ 
state  transmission,  ,  , 

Q  Yes? 

A  *  .  .  of  natural  gas.  ,  . 

Q  Yes? 

A  '•  ...  for  sale  for  public  consumption.  .  . 

Q  Yes? 

A  ...  so  that  it  comes  within  the  definition  of  a  natural 

gas  company,  then  that  company  must  #btain  from  the  Federal 
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Power  Commission  a  certificate  of  convenience  and  necessity 
under  Section  7(c)  of  The  Natural  Gas  Act,  for  authorization 
to  construct,  operate  and  maintain  those  facilities. 

Now,  if  this  is  a  transmission  line  intra-state,  what  auth¬ 
ority  has  to  be  obtained? 

That  depends  on  the  particular  State  we  are  talking  about, 
sir . 

Yes? 

But  if  it  was  merely  intra-state  and  no  sales  or  connections 
were  made  off  that  line  into  interstate,  then  it  could  be  a 
matter  beyond  the  jurisdiction  of  the  Federal  Power  Commis¬ 
sion,  and  subject  only  to  the  jurisdiction  of  the  Commissions 
of  the  States  under  their  statutes. 

Whatever  that  may  be? 

What  ever  that  may  be. 

Now,  then,  Mr .Arney,  if  it  becomes  a  matter  of  export  or 
import,  then  we  are  driven  to  consider  the  authorization 
to  be  obtained  under  Section  3  of  The  Natural  Gas  Act? 

That  is  correct,  sir. 

But  that  is  not  the  whole  story,  is  it,  because,  as  I  think 
you  have  been  telling  us  this  morning,  if  it  is  the  intention 
to  construct,  operate  or  maintain  the  facilities  at  the 
border  for  the  importation  or  exportation  of  natural  gas, 
into  or  from  a  foreign  country,  then  we  have  to  have  some¬ 
thing  more,  and  that  something  is  a  Presidential  permit? 

That  is  correct,  sir,  for  the  facilities  themselves,  that 
portion  of  the  facilities  that  are  on  the  International 
Boundary  only. 

Yes,  all  right.  Now,  the  machinery  for  obtaining  this 
Presidential  permit  is,  as  I  understand  it,  and  please 
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correct  me  when  I  go  wrong,  is  to  make  an  application 
to  the  Federal  Power  Commission? 

A  For  a  Presidential  permit. 

Q  Yes.  I  mean,  we  do  not  go  to  the  President  here? 

A  No,  sir,  that  is  filed  with  the  Federal  Power  Commission. 

They  are  docketed. 

Q  And  the  Federal  Power  Commission,  after  hearing  that  appli¬ 
cation,  may  or  would  make  a  recommendation  to  the  President 
for  a  Presidential  permit? 

A  That  is  correct.  That  is  only  one  recommendation  that 

goes  to  the  President,  that  is  only  one  of  the  matters  that 
the  President  considers,  also  the  State  Department. 

Q  Yes? 

A  And  the  War  Department. 

Q  I  was  coming  to  them? 

A  They  make  the  recommendations  to  the  President. 

Q  Yes? 

A  If  they  know  of  any  reason  why  the  crossing  should  be  at  a 
different  place. 

Q  So  that  we  really  have  three  recommending  bodies,  do  we  not? 
First  of  all,  we  have  the  Federal  Power  Commission,  and 
its  recommendation  on  the  application  made  to  it  for  a 
Presidential  permit,  that  is  Number  1? 

A  That  is  correct, 

Q  And  then  we  have  the  Secretary  of  State  with  his  recommen¬ 
dation,  and,  thirdly,  the  Secretary  for  War  with  his  recom¬ 
mendation? 

A  That  is  correct.  Now, the  purposes  of  the  three  are  entirely 
different . 

Q  Quite  so.  But  they  are  all  required  and  are  requested 
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before  a  Presidential  permit  will  issue? 

That  is  correct,  sir. 

That  is  the  machinery? 

Yes,  that  is  correct. 

Well,  then,  when  you  were  making  these  applications  for  the 
export  of  gas  into  the  Republic  of  Mexico,  you  were 
invoking  this  machinery  to  which  I  have  been  drawing  your 
attention? 

I  invoked  that  machinery,  and  my  dealings  were  only  with 
the  Federal  Power  Commission. 

Yes.  Your  dealings  were  only  with  the  Federal  Power  Com¬ 
mission,  because  the  recommendations  of  the  Departments  of 
State  and  War.  .  . 

Is  an  administrative  matter. 

And  really  are  of  no  direct  or  immediate  concern  of  your¬ 
self? 

Well,  it  was  a  very  direct  concern  of  mine  what  they 
might  recommend. 

But  you  do  not  appear  before  them? 

I  do  not  directly  appear  before  them,  no,  sir. 

And,  as  I  said  a  moment  ago,  when  you  want  to  take  gas 
into  the  Republic  of  Mexico,  we  do  it  under  Section  3, 

7,  and  the  Presidential  permit,  those  were  the  three 
recommendations  I  have  enumerated? 

partly  correct  and  partly  wrong.  When  I  took  gas  into 
Mexico  I  was  concerned  with  Section  3  and  the  Presidential 
permit.  When  Border  Pipeline  took  gas  into  Mexico,  they 
were  likewise  concerned. 

Yes? 

Now,  if  gas  was  obtained  outside  of  the  State  of  Texas  and 
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crossed  an  interstate  line  going  south,  none  flows  south 
to  this  date,  it  all  flows  north? 

Q  Yes? 

A  But  if  it  did  do  that,  then  you  would  also  be  under  7(c). 

Q  Yes? 

A  But  solely  an  exportation  from  a  point  in  the  State  of  Texas 

crossing  the  Rio  Grande  into  the  Republic  of  Mexico, 

Section  7(c),  under  the  current  decisions  of  the  Courts, 
would  not  be  necessary. 

Q  So  that  it  depends  on  the  nature  of  the  transmission  line 
and  its  operation  as  to  whether  7(c)  is  necessary  or  not? 

A  Correct,  sir. 

Q  I  think  I  understand  that.  And  am  I  right  also  in  saying 
that  there  is  an  Executive  Order,  and  I  think  you  mentioned 
it,  dated  the  13th  of  July,  1929,  Number  $202 ,  which 
authorizes  and  requests  the  Federal  Power  Commission  to 
receive  applications  for  permits  for  the  construction,  oper¬ 
ation  and  maintenance  and  connection  at  the  borders  of 
the  United  States,  or  facilities  for  the  transmission  of 
electric  energy  between  United  States  and  foreign  countries, 
and  for  the  exportation  and  importation  of  natural  gas  to 
and  from  foreign  countries .  That  is  the  blanket  Executive 
Order? 

A  Yes.  It  is  1939  instead  of  T29.  You  said  T29. 

Q  I  beg  your  pardon.  I  meant  to  say  the  13th  of  July,  1939. 

A  That  is  right,  sir. 

Q  And  that  is  still  in  force  and  effect? 

A  To  the  best  of  my  knowledge  it  is  still  in  force  and  effect. 

Q  Now,  Mr.  Arney,  you  are  familiar  with  the  proposed  arrange¬ 
ment  between  Pacific  Northwest  Pipe  Line  Company  and  the 
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Panhandle  Eastern  Pipeline  Company? 

I  am  to  the  extent  that  it  appears  in  your  record  here 
from  testimony  of  one  Hearing. 

Well,  that  is  all  I  know  about  it,  too.  But  there  are  two 
exhibits,  Number  94  and  95 ,  and  Number  94,  I  think,  Mr, 

Smith,  is  the  Humble  letter  and  95  is  the  Panhandle  Eastern 
letter . 

MR.  C.  E.  SMITH:  95  and  96. 

MR.  S.  B.  SMITH:  Exhibits  95  and  96,  Mr.  Nolan. 

MR. NOLAN:  I  beg  your  pardon,  95  is  the  Pan¬ 

handle  Eastern  letter,  and  I  have  not  it  before  me,  but 
Humble  is  96. 

Mr,  Arney,  you  were  here  this  morning  when  I  asked  Mr.  Keefe 
some  questions  about  this  Panhandle  Eastern  proposition, 
were  you? 

I  was,  sir. 

You  remember  I  read  to  him  that  one  of  the  conditions  that 
had  been  laid  down  for  the  Panhandle  Eastern  Pipeline  Company 
was  that  an  acceptable  treaty  be  worked  out  between  the 
United  States  and  the  Canadian  Government,  permitting  such 
transportation  and  sale  of  gas  for  a  period  of  not  less  than 
20  years? 

Could  I  see  that  letter,  if  you  are  going  to  ask  me  about  it? 
Yes.  If  you  will  look  at  it,  halfway  down  the  page,  you 
will  see  these  words,  ,TThis  proposal  is  made  subject  to 

the  following  conditions:  (a) . ?? ? 

Yes,  sir. 

Well,  you  might  just  look  at  (b)  too? 

Yes. 

That  provides  for  F.P.C.  approval  and  certificates  authorizing 
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the  sale;  and  (c)  that  proper  United  States  Governmental 
authority  be  obtained  for  the  acquisition  of  pipe,  etc. 
However,  it  is  (a)  that  I  am  concerned  with  at  the  moment. 
Now,  you  have  had  a  lot  of  experience,  I  take  it,  from  what 
you  told  Mr.  Smith,  in  applications  for  the  export  of  gas? 
Well,  perhaps  not  a  lot  of  experience,  there  have  not  been 
a  lot  of  cases  of  export,  but  you  have  done  considerable 
work  in  connection  with  one  or  two  of  those? 

Yes. 

Now,  have  you  had  any  experience  in  working  out  treaties 
between  the  United  States  and  the  Canadian  Government  with 
respect  to  the  transportation  of  gas  from  one  country  to 
the  other? 

May  I  answer  that  in  this  way,  sir? 

Any  v/ ay  you  like. 

In  my  opinion,  no  treaty  is  necessary  to  export  gas  from 
the  United  States  into  a  foreign  country  as  far  as  the 
law  within  the  United  States  is  concerned. 

Well,  if  we  just  forget  the  law  of  the  United  States  for  a 
moment  Mr. Arney.  I  think  you  will  agree  with  me  that  it 

is  a  condition  precedent  to  the  arrangement  to  be  made  with 
Panhandle  Eastern  Pipeline  Company,  as  disclosed  in  Exhibit 
95,  that  there  be  an  acceptable  treaty  entered  into? 

Well,  let  me  see  if  I  understand  you. 

Yes? 

I  thought  you  were  asking  me  for  my  experience,  whether  I 
have  ever  worked  at  it,  and  I  may  say  that  I  have  advised 
my  clients  in  the  United  States  that  no  treaty  is  necessary. 
Well,  then, you  could  not  have  been  the  adviser  of  Panhandle 
Eastern,  could  you? 


. 


r 


Binford  Arney, 

Cr.  Ex.  by  Mr.  Nolan 

-  2737  - 

A  Well,  I  am  not,  sir. 

Q  But  they  do  want  a  treaty,  donTt  they? 

A  Well,  I  donTt  know,  sir. 

Q  Well,  if  you  will  read  paragraph  (a) ,  you  will  see  that 
they  do. 

A  I  see  they  use  the  word  "treaty". 

Q  Yes . 

A  Now,  I  do  not  know  whether  they  are  talking  there  about 

a  formal  treaty,  or  whether  when  they  use  the  word  "treaty 
in  this  letter,  it  is  to  be  made  more  definitive,  or  they 
may  mean  of  having  some  way  of  showing  official  sanction. 
They  might  be  referring  to  a  formal  thing,  and  they  might 
be  referring  to  an  informal  sanction,  showing  that  there 
was  no  opposition  from  either  Government. 

Q  Can  you  tell  me  of  any  better  way  of  showing  the  sanction 
of  two  Governments  than  by  an  executed  treaty? 

A  I  cannot  think  of  a  better  one,  but  I  can  think  of  a  more 
expedient  one  to  get  a  job  done  in  point  of  time. 

Q  That  is  what  is  bothering  me  so  much,  because  they  are 

only  getting  gas  for  20  years,  and  I  am  wondering  whether 
we  can  get  a  treaty  through  within  that  period? 

A  Well,  you  know,  my  answer  to  that  would  be,  that  if  I 
were  asked  or  called  upon  to  advise  either  of  these 
parties,  I  would  advise  them  to  dispense  with  that  para¬ 
graph  (a),  as  being  wholly  unnecessary,  and  they  being 
parties  that  have  had  a  lot  of  experience  in  business,  I 
think  that  might  be  the  expedient  thing. 

Q  Because  you  would  be  quite  seriously  concerned  about  the 
delay  that  might  ensue,  if  we  had  to  have  a’ treaty? 

A  What  I  am  concerned  about  is  that  is  an  element  you  do  not 
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need  at  all. 

But  if  any  one  of  these  parties  insisted  upon  it,  there 
would  be  an  inevitable  delay,  in  your  opinion? 

I  am  not  competent  to  answer  how  soon  any  person  can  get 
through  a  treaty,  if  it  is  a  matter  that  is  firmly  desired 
by  both  Governments.  I  could  foresee  that  it  could  be 
expedited  and  accomplished  in  a  short  period  of  time,  and 
then  again  it  might  be  something  that  would  take  a  long 
time . 

Do  you  remember  some  years  ago  both  of  our  countries  were 
interested  in  the  salmon  fisheries  and  a  treaty  was 
sought  by  both  countries? 

You  are  outside  of  my  field  entirely  now. 

It  is,  perhaps,  before  your  time,  and  I  wonTt  press  you 
on  that.  But  you  will  go  this  far,  wonTt  you,  Mr. Arney, 
that  if  the  Panhandle  Eastern  insists  upon  a  formal  treaty, 
worked  out  as  between  Canada  and  the  United  States,  and  that 
treaty  cannot  be  worked  out,  then  this  whole  project  falls 
to  the  ground? 

I  would  not  concede  it  could  not  be  worked  out  formally. 

I  would  concede  on  your  premises  that  if  they  had  to  have 
a  formal  treaty  and  they  could  not  get  it,  there  would  not 
have  been  made  that  condition. 

That  condition  is  a  condition  precedent  to  Panhandle  Eastern 
Pipe  Line  entering  into  this  undertaking? 

You  know,  I  would  like  to  make  one  comment. 

I  would  like  you  to  answer  the  question. 

Didn’t  I  answer  your  question? 

No? 

I  meant  to.  Would  the  reporter  read  it  back  to  me,  please? 
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BY  THE  REPORTER:  ,fThat  condition  is  a  condition 

precedent  to  Panhandle  Eastern  Pipe  Line  entering  into 
this  undertaking?” 

In  this  letter,  until  amended,  it  is  a  condition,  the  way 
it  reads. 

Yes? 

If  they  mean  a  formal  treaty  and  not  merely  a  sanction. 

All  right,  thank  you. 

MR.  S.  B.  SMITH:  Do  you  want  to  add  something  to 

your  answer,  Mr.  Arney? 

Well,  I  was  just  going  to  say  that,  and  I  think  everyone 
knows,  it  would  take  someone  who  had  to  do  with  the  writing 
of  this  letter  to  explain  whether  it  was  put  in  as  a 
possible  protective  covenant,  being  unfamiliar  with  what  it 
did  take  to  export  gas,  or  whether  it  was  a  formal  condition 
precedent,  I  do  not  know,  but  I  do  want  to  make  it  clear 
that  no  treaty  is  necessary  at  all,  and  if  both  parties  want 
to  get  together  and  make  an  agreement,  assuming  it  can  be 
done,  I  do  not  know  of  any  proceeding  which  would  bar  that. 
MR  .NOLAN:  Perhaps  I  should  ask  Mr. Smith  if 

a  witness  will  appear  to  interpret  this  document,  Exhibit 
95,  to  see  whether  it  is  a  formal  treaty  or  not  that  is 
requested? 

MR.  S.  B.  SMITH;  Well,  I  am  afraid  my  answer  to  Mr. 

Nolan  is  that  I  am  going  to  call  only  witnesses  that  I  see 
fit  to  call. 

MR. NOLAN:  That,  of  course,  is  not  an  answer  to 

my  question. 

MR.  S.  B.  SMITH:  I  do  not  know  that  I  am  called  upon 

to  answer  your  question,  unless  the  Board  directs  me  to. 
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MR.  McDOKALD:  Mr. Chairman,  I  was  just  wondering 

if  I  could  ask  Mr .Arney  a  few  questions? 

THE  CHAIRMAN:  Yes, 


CROSS-EXAMINATION  BY  MR.  McDONALD : 

Q  Mr.  Arney,  you  mentioned  a  number  of  cases  of  export  of 

gas  from  Canada  to  the  United  States  that  you  were  person¬ 
ally  concerned  with? 

A  Not  Canada. 

Q  I  am  sorry,  from  the  United  States  to  Mexico? 

A  That  is  correct,  from  the  United  States  to  Mexico, 

Q  Now,  a  number  of  orders  were  granted? 

A  Yes . 

Q  And  some  Presidential  permits  were  put  through? 

A  Yes . 

Q  Do  you  know  if  any  of  those  services  have  been  terminated 

or  not? 

A  The  Reynosa  service  has  not  been  terminated.  The  Border 

Pipe  Line  has  not  been  terminated,  the  Border  Pipe  Line 
service . 

Q  Yes  ? 

A  I  have  been  advised  that  the  United  Gas  Pipe  Line  exporta¬ 
tion  to  Cia  Mexicana  de  Gas,  S.A.,  which  takes  place  on 
the  International  boundary  near  Roma,  Texas,  that  that 
contract  to  export  was  not  renewed,  and  the  Cia  Mexicana 
de  Gas,  S.A.,  instead  of  obtaining  gas  from  the  United 
States  is  taking  gas  from  some  recently  found  fields  in  the 
northern  part  of  the  Republic  of  Mexico.  Now,  I  believe  that 
that  is  the  situation,  sir. 


One  of  the  services,  after 
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having  fulfilled  its  term  as  authorized  by  the  Commission, 
was  not  renewed,  with  the  other  still  pending. 

Could  you  tell  me  this  also,  these  applications  for  export 
from  the  Texas  area  to  the  United  States,  I  think  all  of 
them  had  to  do  with  the  export  of  reserves  from  Texas  that 
were  not  then  required  for  the  United  States  purposes,  or 
local  purposes  in  the  State  of  Texas?  The  Reynosa,  was 
that  from  the  field,  or  from  a  field  that  did  not  otherwise 
have  a  market? 

Your  question  is  not  just  exactly  right. 

The  Reynosa  Company  had  available  gas  from  some  source? 

That  is  correct. 

Yes? 

But  to  say  that  all  of  those  are  -  I  do  not  know  just  what 
you  mean  by  your  question  there. 

Let  us  just  deal  with  Reynosa  at  the  time  you  were  employed, 
and  went  to  get  your  permit,  was  the  reserve  from  which 
you  were  going  to  take  your  gas  from  Texas  to  Mexico  then 
a  source  of  supply  for  any  United  States  consumers? 

It  was  not  under  contractual  commitment  of  any  United 
States  interstate  pipe  line  company  at  that  time. 

No.  And  so  it  was  free  from  requirements  of  any  consumer 
in  the  State  of  Texas  at  that  time? 

It  was  free  from  any  commitments  for  an  additional  use  at 
that  time. 

Yes.  And  the  Federal  Power  Commission  made  a  specific 
finding  that  it  was  not  inconsistent  with  the  public  policy 
of  the  United  States  to  allow  that? 

Correct . 

And,  as  you  told  us  now,  that  is  still  in  force  and  the 
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reserves  are  still  being  tapped  and  transported  to  Mexico? 

A  Correct.  * 

Q  And  in  that  Border  pipe  line,  do  you  know  anything  about 
that  particularly?  That  was  the  American  Smelting  & 

Refining  Company,  wasn’t  it? 

A  Yes,  I  am  generally  familiar  with  it. 

Q  And  that  was  an  order  for  a  specific  period  of  time,  for 
a  period  of  five  years,  was  it  not? 

A  It  has  been  continued  since  then. 

Q  It  has  been  continued  since  then? 

A  Yes . 

Q  I  was  going  to  come  to  that.  It  has  been  continued? 

A  Yes . 

MR.  McDONALD:  Mr.  Chairman,  we  have  heard  reference 

to  these  Orders  in  the  United  States  and  these  cases  in  the 
United  States.  The  Board  knows  that  the  Natural  Gas  Com¬ 
mission  did  sit  here  some  years  ago,  and  it  was  also 
interested  in  this  question  of  the  export  of  natural  gas. 

At  that  time,  as  counsel  for  the  Commission,  I  employed 
Mr.  Shattuck,  who  was  a  witness  here  the  other  day,  to  attend 
at  the  Federal  Power  Commission  and  to  photograph  some  Orders, 
make  some  photostats ,  and  he  s  elected  Orders  of  the  Federal 
Power  Commission  dealing  with  the  export  of  gas  from  the 
United  States,  and  we  can  incorporate  them  into  an  exhibit, 
and  to  present  the  exhibit  to  the  Commission.  It  contains 

a  lot  of  useful  material,  contains  references  to  the  Executive 
Order  No.  $202  signed  by  Franklin  D.  Roosevelt,  and  it  out¬ 
lines  the  procedure  of  the  Federal  Power  Commission  in 
dealing  with  export.  It  also  refers  to  the  Reynosa  Company, 
the  Reynosa  case,  which  Mr.  Arney  referred  to,  which  was 
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appealed  and  the  Court  denied  the  petition. 

Q  TJjat  was  true,  was  it  not,  Mr .Arney? 

A  The  Court  upheld  the  export  authorization  issued  by  the 
Commission. 

Q  Yes? 

A  And  refused  to  set  it  aside. 

Q  The  appeal  was  from  the  Order? 

A  Yes . 

MR.  McDONALD;  And  then  it  continues  with  the 

Panhandle  Eastern,  with  regard  to  the  Union  Gas  Company, 
and  it  was  restricted  to  the  actual  photographs  of  the 
Orders  that  are  on  file  in  the  Federal  P°wer  Commission. 

It  might  be  of  benefit  to  the  Board  to  have  this  file. 

I  do  not  intend  to  call  Mr.  Shattuck  to  prove  it.  If 
the  Board  would  desire  to  have  these  filed,  I  will  be  glad 
to . 

MR.  .  S.  B,  SMITH:  I  am  not  objecting  to  the  material 

going  in,  but  I  suggest  that  there  is  a  proper  way  of 
getting  it  in,  if  Mr.  McDonald  wants  to  get  it  in.  I  have 
brought  Mr.  Arney  here  from  Texas  to  give  expert  evidence 
on  the  question  of  law,  and  I  suggest  that  Mr.  McDonald 
can  do  something  like  that  if  he  wishes  to  get  that  in, 

MR.  McDONALD:  All  right,  we  will  put  it  in  right 

now. 

Q  Are  you  familiar  with  the  Reynosa  case? 

MR.  S.  B.  SMITH:  You  are  putting  in  what  right  now? 

MR.  McDONALD:  The  Order. 

MR.  S.  B.  SMITHt  Well,  sir,  I  am  going  to  object  to 

any  conclusions  of  opinions  of  Mr. Shattuck  being  put  in  at 
this  stage. 
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THE  CHAIRMAN: 


It  is  an  Order  that  Mr.  McDonald 


wants  to  put  in. 

MR.  S.  B.  SMITH:  I  am  not  objecting  to  the  Order 

if  Mr.  McDonald  will  segregate  it  from  the  rest  of  the 
material . 

MR.  C.  E.  SMITH:  In  the  meantime,  would  anybody  object 

if  I  were  to  ask  somebody  to  put  in  The  Natural  Gas  Act, 
which  was  discussed?  Has  anybody  got  it  convenient? 

MR.  S.  B.  SMITH:  I  borrowed  Mr.  Martland’s,  sir. 

THE  WITNESS:  I  have  a  copy  on  my  desk. 

Q  MR.C.  E.  SMITH:  Do  you  have  an  extra  one? 

A  I  have  not  an  extra  one,  I  nave  one  here. 

Q  Can  it  be  marked? 

A  I  promised  my  copy  to  Mr. Bruce  Smith,  and  I  was  going  to 
leave  it  here. 

MR.  S.B.  SMITH:  I  will  give  that  one  up. 

MR.  McDONALD:  I  wanted  to  get  in,  Mr, Chairman, 

all  I  wanted  to  get  in  was  this  Docket  G-595,  In  The 
Matter  of  The  Reynosa  Pipe  Line  Company,  Opinion  No.  135, 
June  6th,  1946,  an  Order  authorizing  the  export  of  natural 
gas  from  the  United  Spates  to  a  foreign  country. 

Q  Now,  Mr.  Arney,  if  you  will  read  this  Order  and  tell  me  if 
you  think  it  is  a  copy  of  the  Order  which  you  referred  to? 
Just  that  one  there  (indicating)? 

A  This  one  ( indicating) ? 

Q  Yes.  This  is  not  a  signed  copy,  unfortunately. 

A  Well,  this  is  not  signed,  but  it  authorizes  the  exportation 
and  without  being  able  to  compare  it  I  am  perfectly  willing 
to  assume  it  is.  I  donTt  know  how  it  came  into  your  hands. 
Q  Tne  only  point  I  have  in  mind,  Mr.  Arney,  is  if  you  would 
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turn  to  paragraph  (e). 

A  Paragraph  (  e )  ? 

Q  Yes,  in  the  Order? 

A  Yes , 

(Go  to  page 
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Q,  Do  you  recollect  that  one  being  in  the  order? 

A  Yes,  sir. 

0,  That  was  different.  That  is  a  standard  form  of  paragraph 
in  many  of  these  orders,  or  most  of  these  orders? 

A  No,  it  isn’t,  sir. 

Q,  It  is  not? 

A  No,  sir.  Paragraph  "E" ,  this  is  the  first  exportation 
order  that  that  ever  appeared  in,  sir. 

Q,  Yes.  And  the  latter  part  of  it,  I  was  referring  particularly 
to  the  latter  part  of  it,  which  says: 

??It  being  the  intent  of  this  authorization  that  at 
all  times,  persons  in  muncipalit ies  in  the  United 
States  shall  receive  preferential  service  over  that 
of  gas  industrials.” 

A  Yes,  sir.  I  see  the  language  you  refer  to  whioh  was  in  the 
order. 

Q,  Yes? 

A  And  they  approved  the  contract  for  the  export  up  to  50 
million  feet  a  day  over  the  firm  period  of  the  oontract. 
Having  been  once  approved,  we  are  authorized  to  export 
the  full  amount.  Paragraph  "E”  does  not  change  that  in 
any  way.  Paragraph  ??E”  was  placed  in  in  order  to  indicate 
that  in  the  future  in  making  additional  contracts  that  we 
should  not  use  the  tie-in  for  foreign  export  as  an  excuse 
if  we  had  surplus  gas  and  if  we  wanted  to  sell,  tried  to 
deal  with  someone  else.  This  Reynosa  case,  to  my  know¬ 
ledge,  is  the  only  foreign  export  case  that  was  really 
contested.  As  a  result  of  the  contest  and  the  issue  in 
the  Hearing  the  Commission  did  include  your  paragraph  VJEt?, 
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but  you  will  notice  when  you  read  the  order  in  its  entirety 
that  all  its  subsections  that  we  are  in  no  way  prevented, 
once  having  received  the  authorization,  from  making  the  full 
export  authorized. 

Q,  Well,  then,  the  net  effect  of  it  is  — 

A  And  that  has  not  been  in  any  of  the  others. 

Q,  The  net  effect  of  it,  as  I  understand  your  evidence,  is 

that  the  exporter  Roynosa  in  this  case  is  authorized  to 
deliver  the  gas  in  accordance  with  the  contract  which  is 
approved,  but  if  they  had  any  gas  over  and  above  the 
demands  of  that  particular  customer  they  then  would  have 
to  make  that  available  to  consumers  in  the  United  States 
if  the  application  was  made  to  it» 

A  We  do  not  have  to  make  it  available  to  anybody  unless  our 
producers  want  to  make  it  available. 

Q,  Subject  to  entering  into  a  contract? 

A  What  this  says  is  that  you  come  down  to  me  and  you  want  to 
buy  some  gas  — 

Q,  Yes? 

A  --  I  can  say,  "I  don’t  like  the  colour  of  your  eyes,  I 

don’t  want  to  sell  it  to  you,”  or  I  can  say,  ”1  have  al¬ 
ready  made  some  other  plans,”  All  the  Commission  told  me 
here  was  that  I  could  not  give  a  foreign  export  as  the 
reason  to  say,  ”0h,  sure,  I  would  like  to  deal  with  you 
but  I  can  not  because  we  are  involved  in  foreign  export.” 

I  think  the  effect  of  your  paragraph  ”E”  is  nothing,  but 
they  did  not  want  us  using  the  excuse  that  we  are  engaged 
in  foreign  export  as  the  reason  for  not  dealing  with  other 
parties. 
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Q,  Let  us  put  it  this  way,  then,  the  same  wording  is  used,  I 
am  interested  here,  take  the  Panhandle-Union,  the  order  in 
the  Panhandle -Union,  the  Panhandle  application  of  the  Union 
Gas  Company  of  Canada  Limited,  the  order  granted  in  1946  and 
in  Exhibit  9  it  was,  it  was  Mr.  Brownie’s  Exhibit  100,  the 
same  paragraph,  Section  ”E”,  is  included  in  the  order: 

”The  authorization  hereby  granted  shall  not  con¬ 
stitute  grounds  or  justification  for  any  refusal 
by  applicant  to  transport  or  sell  natural  gas  to 
any  person  or  municipality  at  any  thne  during  the 
term  hereof,  either  for  consumption  in  the  United 
States  by  such  person  or  municipality,  or  for 
storage,  or  for  re-sale  for  ultimate  public  con¬ 
sumption  in  the  United  States  for  domestic, 
commercial,  industrial  or  any  other  use,  it  being 
the  intent  of  this  authorization  that  at  all  times, 
persons  and  municipalities  in  the  United  States 
are  to  receive  preferential  service  over  that  to 
Union.” 

A  I  think  you  will  find  on  your  Union  case,  sir,  that  the 

original  contract  there  was  what  we  call  an  interruptible 
sale,  which  is-,  in  my  opinion,  different  from  the  contract 
like  you  are  talking  about  in  this  proceeding,  by  which 
it  would  have  to  be  firm  for  20  years,  wherein  the  Commis¬ 
sion  members  will  not  authorize  the  gas  to  go  out  unless 
they  knew  the  like  quantity  was  firmly  coming  in.  I  can 
not  compare  Panhandle  saying  that  at  certain  months  of 
the  year  we  may  have  a  little  surplus  gas  near  Windsor 
that  we  can  put  over  for  you  and  you  take  it  and  we  can 
cut  you  off  at  any  time  we  want.  That,  to  me,  is  not  the 
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situation  of  this  reciprocal  agreement  we  are  talking  about 
here . 

Q  Am  I  to  understand  that,  as  you  told  us  about  the  Mexican 

situation,  that  the  paragraph  in  the  Reynosa  order,  you  did 
not  consider  it  of  any  practical  effect?  Are  we  to  take 
the  same  attitude  with  regard  to  this  Panhandle  order, 
which  is  practically  identical? 

A  I  am  perfectly  free  to  draw  a  conclusion  where  I  am  thor¬ 
oughly  familiar  with  the  facts  in  the  case.  I  would  not 
attempt  to  draw  a  conclusion  as  to  all  the  facts  involved 
in  the  record  in  the  Panhandle  case  as  to  the  effect  of 
that  provision.  Any  export  case  from  the  United  States  has 
to  be  considered  on  its  own  facts.  To  say  whether  some¬ 
thing  is  going  to  be  done  we  would  have  to  presume  a 
certain  reoord.  Now,  there  is  no  doubt  under  the  law  that 
our  Eederal  Power  Commission  can  make  certain  restrictions 
and  alterations  in  the  certificates,  they  have  that  power. 
Now,  they  put  those  restrictions  and  conditions  in  if  they 
reach  that  that  is  to  the  advantage  and  consistent  with 
the  public  interest.  Now,  how  that  may  have  been  with  a 

small  quantity  of  gas  at  Windsor,  in  your  instance  probably 

\ 

I  am  assuming  that  the  Eastern  would  not  put  such  restrictive 
covenants  in  or  that  the  parties  would  say  "no  deal".  It 
is  one  thing  to  have  your  line  all  paid  for  and  going 
through  Detroit  and  having  some  surplus  gas  that  you  could 
put  over  the  line.  It  is  something  else  when  you  are 
talking  about  spending  millions  of  dollars  and  building  a 
line  from  Windsor  on  through  to  your  Provinces  and  other 
millions  of  dollars  out  here  in  the  Pacific  Northwest. 
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You  can  not  finance  unless  you  have  a  firm  commitment. 

It  has  been  my  observation  that  the  Eederal  Power  Commission, 
on  a  given  set  of  facts,  are  men  with  broad  vision  and  they 
reach  conclusions  which  are  to  the  benefit  of  everyone  con¬ 
cerned.  I  think  we  are  foolish  to  try  to  take  those  small 
things  that  have  happened  in  the  past  and  compare  them  with 
a  reciprocal  agreement, 

Q,  I  just  wanted  to  have  your  views  on  those  two  arrangements, 

A  Can  I  say  this  one  other  thing? 

Yes. 

A  I  do  not  think  our  Eederal  Power  Commission  would  like  a 

reciprocal  agreement  that  your  Commission  in  Alberta  could 
terminate.  If  they  were  to  rely  on  it  they  would  want  to 
know  it  is  firm.  lust  the  same  way,  I  think  your  Commis¬ 
sion  in  making  a  reciprocal  agreement  would  not  do  it 
unless  they  could  unconditionally  rely  that  it  was  a  firm 
export  to  Windsor,  and  I  think  that  would  be  the  basis  that 
probably  would  be  put  up  and  would  probably  be  resolved  on. 

Q,  Now,  as  I  take  it,  this  reciprocal  situation  you  refer  to, 
really,  it  evolves  something  into  two  elements.  One  is  the 
Western  situation  and  the  other  is  the  Eastern  situation. 

As  I  understand  your  situation  in  the  East,  you  have  the 
exportation  of  gas  which  it  is  presumed  will  be  passed 
through  some  areas  in  Canada  which  have  not  gas  now  and 
which  will  not  get  gas  unless  the  pipeline  is  built, 
unless  the  American  market  is  also  served.  Do  you  under¬ 
stand  that  to  be  the  situation? 

A  You  are  talking  about  the  situation  in  the  United  States? 

Q,  No,  the  building  of  this  pipeline,  this  reciprocal  pipe¬ 

line  of  which  you  were  speaking,  the  pipeline  from  Alberta 
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to  the  United  States  would  only  be  built  providing  it  can 
also  serve  United  States’  markets  in  addition  to  Canadian 
markets? 

A  I  understand  the  plan  of  what  I  call  your  western  pipeline 
is  to  serve  joint  communities  within  the  United  States  and 
other  communities  within  the  Dominion,  is  that  it? 

Q  Yes.  And  you  can  only  get  the  Dominion  service  by  also 
serving  in  the  United  States’  markets? 

A  I  do  not  know  anything  about  that.  I  just  assumed  they 

were  going  to  spend  the  money  for  several  hundred  miles  of 
line  by  putting  a  spur  on,  that  they  were  also  making  ser¬ 
vice  available  to  some  other  communit ies , 

Q,  So  that  your  conclusions  that  you  have  been  outlining  here 
and  your  information  then  is  not  based  on  a  real  investi¬ 
gation  of  what  the  problems  are  in  the  Western  element  of 
this  reciprocal  deal? 

A  My  conclusions  are  based  on  a  premise  of  an  exact  exchange 
of  gas  in  quantity,  with  the  Canadian  gas  going  out  to 
Seattle  and  Washington  and  in  place  of  that  Texas  or 
Oklahoma  or  Kansas  gas  in  the  same  quantity  being  handed 
to  the  people  in  your  Eastern  Provinces.  Now,  that  is 
what  my  conclusions  are  based  on*  The  record  may  contain 
other  matters  but  I  am  only  talking  on  the  premise  of  a 
free  exchange  of  equal  quantities  of  gas  which  enables 
the  public  to  receive  and  utilize  space  heating  at  a 
lesser  price  than  could  be  done  if  you  put  a  line  in  there 
to  run  from  Texas  up  to  the  East  or  Texas  to  the  West  to 
serve  that  area, 

Q,  Now,  would  you  say  it  is  inconsistent  with  the  public 

policy  in  the  United  States  as  interpreted  by  the  Federal 
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Power  Commission  if  an  offer  was  made  to  deliver  gas  in  the 
Seattle-Portland  area,  Washington,  Oregon  generally,  and  it 
was  not  accompanied,  by  the  export  of  gas  from  Texas  to  the 
Province  of  Ontario? 

A  I  want  to  make  sure  I  understand  that  question.  You  are 
telling  me  to  forget  this  reciprocal  exchange  now? 

Q,  Yes,  that  is  right, 

A  And  you  are  asking  me  if  there  was  just  the  case  of  export¬ 
ing  gas  from  Canada  to  Washington  and  Oregon? 

Q,  Yes. 

A  Whether  that  would  be  inconsistent  with  the  public  interest 
of  the  United  States? 

Q,  Yes. 

A  All  right,  I  will  speculate  with  you  on  that  one. 

Q,  No,  uo.  You  just  tell  me  in  as  few  words  as  you  can. 

A  There  again  it  would  all  depend  on  the  record  that  was 

made.  There  oan  be  people  in  the  United  States,  certain 
groups,  maybe  for  their  own  reasons,  who  can  object  to  any 
export.  There  can  also  be  other  groups  can  say,  ,?We  objeot 
to  import." 

Q,  Yes? 

A  Now,  for  me  to  imagine  what  the  record  is  and  what  the 

effect  is,  that  is  pretty  hard  to  do.  Again,  the  Eederal 
Power  Commission  in  that  case  would  have  the  burden  of 
looking  at  all  the  evidence,  the  whole  record,  and  making 
their  conclusion  that  it  is  or  it  is  not. 

Q,  You  haven't  any  doubts  with  regard  to  this  reciprocal  pro¬ 
posal  which  you  have  made,  as  I  understand  your  evidence? 

A  I  think  it  takes  away  all  the  local  interests  and  the  looal 
questions.  In  other  words,  anything  that  was  justified  in 
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that  was  justified  in  these  applications  you  have  just  been 
holding  in  your  hand  here,  I  think  those  are  removed  on  an 
exchange  agreement  because  we  are  not  then  putting  United 
States  gas  into  Eastern  Canada,  we  merely  have  got  a  trans¬ 
portation  device  by  which  we  are  putting  Alberta  gas  to 
serve  in  your  Eastern  Provinces,  in  effect.  I  am  not  saying 
you  can  not  get  the  other  one  approved  where  it  does  not 
involved  interchange.  I  do  not  know  the  facts,  I  do  not 
know  what  the  record  is  going  to  be.  I  am  just  saying,  I 
think  this  other  proposal  has  removed  the  factions  of 
opposition  on  any  kind  of  application. 

Q,  Doesn’t  your  conclusions  arrive  at  this,  if  0ntario  was 

served  with  gas  from  some  other  source  than  from  the  United 
States  that  then  you  have  serious  doubts  whether  they  would 
be  permitted  by  the  Federal  Power  Commission  the  importation 
of  gas  for  the  Washington  and  Oregon  districts?  Doesn’t 
that  follow? 

A  No.  I  don’t  want  to  say  that  that  is  to  follow. 

Q,  No,  you  don’t  say  it  is  to  follow  but  you  haveedoubts 

about  it? 

A  I  don’t  know  what  interveners  you  would  have  in  that 
hearing. 

Q,  All  right.  Thank  you,  Mr.  Arney. 

A  I  can  see  somebody  thinking  they  have  a  big  reserve  being 
developed  in  the  Northwest  part  of  the  United  States  who 
might  say  that  we  were  trying  to  starve  that  market  and 
they  might  intervene  and  objeot  to  it.  What  weight  the 
Commission  would  give  it  I  certainly  can  not  say. 
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CROSS -EXAMINATION  BY  MR0  MARTLAND: 

0,  Mr.  Arney,  you  have  read  to  us  Section  3  of  the  Natural  Cas 

Act.  That  section  applies  to  export  of  any  natural  gas  in 

the  United  States  to  a  foreign  country,  does  it  not? 

A  It  does,  sir. 

0,  And  equally  to  any  importation  from  a  foreign  country? 

A  My  interpretation  of  the  express,  clear  language  of  the  Act. 

Q,  And  you  have  told  us  the  meaning  of  the  words,  "public 

interest".  I  take  it  we  can  add  to  it  that  means  public 
interest  of  the  United  States  of  America? 

A  Correct,  sir, 

Q,  And  under  that  section,  as  I  read  it,  the  Federal  Power 

Commission  is  given  very  broad  powers  as  to  the  imposition 
of  terms  and  conditions  with  respect  to  any  order  which  it 
makes  as  the  result  of  an  application  under  that  section? 

A  That  is  correct.  They  have  broad  powers  and  discretion  to 
put  what  they  think  ends  in  the  public  interest. 

Q,  Can  you  tell  me  this,  in  your  opinion  is  the  Federal  Power 
Commission  limited  in  the  exercise  of  those  powers  by  the 
terms  of  any  pre-existing  contracts  which  the  applicant 
might  have  made? 

A  Would  you  re-state  that? 

BY  THE  REPORTER  READING: 

"Q,.  Can  you  tell  me  this,  in  your  opinion  is  the 
Federal  Power  Commission  limited  in  the  exer¬ 
cise  of  those  powers  by  the  terms  of  any  pre¬ 
existing  contracts  which  the  applicant  might 
have  made?" 

A  In  other  words,  we  will  say  that  the  applicant  has  entered 
into  a  20-year  contract.  You  are  asking  me,  does  that 
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contract  preclude  the  Commission  from  putting  any  such  con¬ 
ditions  as  they  think  are  in  the  public  interest? 

Yes? 

Then  the  answer  is  f?no” ,  it  does  not  preclude  them  in  any 
way.  The  Commission  in  their  authority  may  say  in  the 
public  interest,  ??We  wish  to  prescribe  condition  1." 

Yes? 


Then  the  ball  is  thrown  back  to  the  applicant  and  the 
applicant  can  take  the  condition  or  he  can  forget  the  whole 
deal , 

Yes.  Assuming  a  company  was  proposing  the  export  of  natural 
gas  out  of  the  United  States  to  British  Columbia  and  had 
entered  into  a  contract  with  producers  there  that  their 
requirements  should  take  priority  over  those  of  the  United 
States  consumers  in  case  of  a  shortage.  Could  the  Federal 
Power  Commission  impose  a  condition  under  Section  3  which 
would  have  the  effect  of  over-riding  that  contractual 
obligat ion? 

MRo  SoBo  SMITH:  Perhaps  you  would  be  good 

enough  to  explain  whether  you  are  talking  about  gas  which 
came  from  Canada  originally  or  gas  which  originated  in  the 
United  States. 

MR®  MARTLAND:  Well,  I  will  ask  it  this  way 

first . 


MR.  SoBo  SMITH: 
talking  about  then. 
MRo  MARTLAND: 

MRo  SoBo  SMITH: 

MR.  MARTLAND : 

THE  WITNESS: 


I  do  not  know  what  you  are 

Maybe  the  witness  does. 

I  don’t  see  how  he  can. 

Do  you  understand? 

Well,  I  understand  that  the 
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last  two  or  three  minutes  we  have  not  been  talking  about 
the  proposal  of  Prairie  and  Pacific  Northwest  at  all. 

Q,  Quite  right. 

A  We  got  away  from  that  and  you  were  asking  me  hypothetical 
questions  on  some  other  plan. 

Q,  I  am  asking  you  some  hypothetical  legal  questions  relating 
to  the  application  of  the  Natural  Gas  Act. 

MRo  SeBe  SMITH:  If  you  are  going  to  ask 

hypothetical  questions  I  suggest  you  should  give  clear 
facts  to  base  the  hypothetical  question  on. 

Q,  MRo  MARTLAND:  Do  you  understand  the  facts 

which  I  stated?  I  am  asking  you  to  assume  a  company  whioh 
is  applying  for  the  export  of  natural  gas  to  Canada  from 
the  United  States.  It  has  entered  into  a  contract  with 
consumers  in  the  Province  of  British  Columbia, to  which  it 
proposes  to  export,  to  the  effect  that  in  the  event  of  a 
shortage  making  it  impossible  to  supply  all  its  customers 
those  in  the  Province  of  British  Columbia  will  have 
priority.  What  I  ask  you  is,  on  those  faots  is  the 
Federal  Power  Commission  precluded  from  imposing  conditions 
which  would  have  the  effect  of  varying  that  contractual 
obligation? 

A  No.  The  Commission  is  not  precluded  from  adding  such 
conditions  as  it  feels  are  necessary  in  the  public 
interest  of  the  public  of  the  United  States  but  the 
applicant  is  not  bound  to  go  ahead  with  the  project  under 
conditions  which  he  feels  are  onerous. 

Q,  But  he  can  not  go  ahead  without  fulfilling  those  conditions 
and  he  has  the  option  of  going  ahead? 
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A  Producer-wise,  here  is  what  happens.  He  has  got  some  con¬ 
ditions,  it  is  sound  business  risk  to  decide  we  are  going 
ahead  and  accept  the  certificate  and  apply  that  these,  or 
we  are  going  to  file  a  motion  for  re-hearing  and  try  and 
get  that  onerous  condition  released.  Now,  he  may  or  may 
not  be  successful,  depending  upon  his  record  again,  but  if 
he  has  done  everything  he  can  he  has  to  make  his  decision 
to  go  ahead  as  the  Federal  Power  Commission  authorizes  or 
abandon  the  project. 

Q,  Yes.  But  there  is  no  question  the  Commission  can  exercise 
that  jurisdiction  under  Section  3  in  the  teeth  of  existing 
contractual  obligations? 

A  The  language  in  the  Act  is  broad  enough  and  gives  them 
power  to  add  certain  conditions, 

Q,  Thank  you  very  much, 

CROSS-EXAMINATION  BY  MRe  PORTER: 

Q,  Mr,  Arney,  you  read  us  this  morning  a  speech  called  "The 

State  of  the  Union",  didn't  you,  part  of  a  speech  delivered? 

A  I  answered  counsel’s  question  as  to  what  arguments  I  had 
presented  in  my  own  case  to  the  Federal  Power  Commission, 
and  in  answering  that  I  read  part  of  the  argument  that  had 
been  made  yesterday. 

Q,  And  part  of  that  argument  was  an  extract  from  a  speech  by 
a  president  of  the  United  States  to  Congress,  I  take  it, 
on  the  State  of  the  Union? 

A  That  is  correct, 

Q,  What  was  the  name  of  that  president? 

A  Harry  S.  Truman. 

Q,  Well,  do  you  know  that  there  are  a  large  number  of  people 
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in  the  United  States  who  do  not  believe  that? 

A  Do  not  believe  which,  sir? 

Q,  That  that  is  your  foreign  policy  and  that  is  the  State  of 
the  Union? 

A  That  there  are  a  lot  of  people  in  the  United  States  who  do 
not  believe  that  that  policy  — 

Q,  That  Mr.  Truman’s  declaration  of  that  policy  is  the  policy 
of  the  United  States? 

A  Now,  I  do  not  want  to  get  into  any  political  arguments. 

Q,  Oh,  you  are  in  right  up  to  your  ears.  You  are  in,  and  you 

are  going  to  stay  in  for  a  little  while,  too,  I  my  tell 
you. 

A  All  right. 

Q  Just  answer  the  question,  do  you  know  that  there  are  a  large 
number  of  people  in  the  United  States  who  do  not  believe 
that  that  is  the  foreign  policy  of  the  United  States? 

A  I  don’t  know. 

Q,  You  do  not  know.  Do  you  know  whether  or  not  there  is  a 
duty  on  raw  copper  going  into  the  United  States? 

A  Yes,  sir, 

Q,  Is  there  one? 

A  Yes,  sir, 

Q  Do  you  know  whether  there  is  a  duty  on  zinc? 

A  I  assume  there  is,  sir,  but  I  am  not  familiar  with  zinc, 
and  I  have  not  had  any  personal  dealings  with  it, 

Q,  Do  you  know  anything  about  beef? 

A  I  can  go  along  with  you  a  ways  on  beef, 

Q,  There  is  a  duty? 

A  Yes,  sir. 

Q,  And  there  is  a  duty  on  wheat? 
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A  Well,  you  are  familiar.  You  oan  tell  me  what  there  is  a 

duty  on  and  I  will  just  take  your  word  for  it. 

Q,  No.  You  came  up  and  told  us  the  policy  of  the  United  States 

was  one  of  benign  and  benevolent  exchange  of  raw  products. 
You  were  quoting  Harry  Truman.  I  get  a  lot  of  papers  from 
down  there  that  seemed  to  me  to  indicate  a  lack  of  unanimity 
at  the  policy  level,  and  I  just  wondered  if  that  was  the 
national  policy.  Do  you  know  whether  there  is  a  duty  on 
wheat? 

A  I  assume  there  is,  sir. 

Q,  Do  you  know  any  single  solitary  raw  product  produced  in 
Canada  that  is  not  subject  to  duty  going  into  the  United 
States  outside  of  natural  gas,  and  I  think  there  is  a  cent 
on  it? 

A  Is  there  natural  gas  going  into  the  United  States? 

Q,  I  say,  do  you  know  of  any  single  solitary  raw  product  pro¬ 
duced  in  Canada  that  is  not  subject  to  a  duty  on  its  way 
into  the  United  States? 

A  I  am  not  familiar  with  your  duties,  sir. 

Q,  So  it  is  not  your  word  we  are  taking,  it  is  Mr,  Truman’s, 

really,  in  the  evidence? 

A  I  think  the  statement  I  read  was  talking  about  a  reciprocal 
exchange  of  raw  material,  the  use  of  those  materials  avail¬ 
able,  and  it  was  not  a  statement  dealing  with  the  duty 
situation  on  either  side  of  the  border,  sir* 

Q,  Well,  the  report  is  clear  on  that.  When  did  you  graduate 
from  the  law  school? 

A  1931,  sir. 

Q,  Oh,  you  are  too  young  to  remember,  but  there  was  an  old 

music  hall  song  that  went,  ??And  when  I  said  how  wonderful 
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,?you  are  they  wouldn’t  believe  me",  and  it  describes  very 
well  my  reaction  to  this  exchange  of  raw  products.  Now, 
then,  I  come  to  the  Reynosa  case,  which  is  reported  in 
64  Public  Utilities  Reports,  which  is  to  be  found  in  our 
law  library  in  this  building,  and  I  want  to  read  you  some 
of  it  at  page  164  of  that  report. 

A  What  is  the  date  of  it?  I  want  to  get  my  own  thinking 
straight  as  to  what  you  are  talking  about. 

Q,  This  is  Docket  G,  595,  Opinion  135,  Tune  6th,  1946. 

A  That  is  the  3-G  opinion  on  export  authorization. 

Q,  We  do  not  have  those  sizes  up  here.  If  it  is  3-G  it  is 
all  right  with  me.  And  this  is  what  one  of  the  members 
of  the  Commission  said  in  giving  judgment  —  no,  this  is 
by  the  Commission  -- 

"  Upon  consideration  of  the  record  before  us, 

we  find  that  the  exportation  of  natural  gas  by  Rey¬ 
nosa  to  Mexico  will  not  be  inconsistent  with  the 
public  interest,  if  limited  inter  alia,  by  conditions 
as  follows." 

Now,  by  the  way,  you  told  my  learned  friend  that  the  Com¬ 
mission  can  impose  any  conditions  it  likes  on  granting  an 
export  permit  under  Section  3? 

A  I  told  you  they  had  the  power  to  do  so. 

Q,  Yes.  They  also  have  the  power  to  change  those  from  time 
to  time,  haven’t  they,  review  their  own  order? 

A  Their  order  will  either  specify  so  or  not  specify  so. 

Q,  Supposing  it  does  not  specify  so,  do  they  have  the  right 
to  change  it  again,  review  their  order  from  time  to  time? 

A  I  do  not  think  they  would  have  the  right  to  abrogate  an 
order,  sir. 
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Q,  Now,  I  did  not  ask  that.  To  change  it? 

A  It  depends  on  the  change  you  are  talking  about.  In  the 

Reynosa  case  you  were  about  to  read,  they  limited  the 
export  from  certain  fields.  Since  that  time  they  changed 
their  order  and  added  additional  fields.  Now,  I  call  that 
an  inconsequential  change. 

Q,  Now,  just  a  minute.  They  have  power  to  review  it,  incon¬ 
sequential  or  not,  of  their  own  volition? 

A  I  am  sure  they  have  power  to  review  it. 

Q,  Well,  here  are  the  conditions  and  I  want  you  to  observe 

the  conditions: 

?f  -  that  the  exportation  be  made  in  accordance  with 
terms  of  the  contract  between  Reynosa  and  Gas 
Industrial  as  submitted  except  as  hereinafter 
specified;  that  the  exportation  be  confined  to 
natural  gas  produced  in  the  La  Blanca,  North 
Weslaco,  and  South  Weslaco  fields;  that  the  expor¬ 
tation  shall  be  made  only  in  such  quantities  as, 
when  added  to  the  quantities  of  gas  that  may  be 
received  from  Mexican  sources  of  gas  supply  under 
its  permit,  will  enable  Gas  Industrial  to  meet 
market  requirements  not  exceeding  50,000  thousand 
cubic  feet  per  day,  and  in  no  event  shall  deliver¬ 
ies  by  Reynosa  to  Gas  Industrial  exceed  50,000 
thousand  cubic  feet  per  day." 
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A  That  is  a  rather  inconsequential  export,  isnTt  it,  50,000 
feet  a  day? 

A  The  industries  of  Mexico  are  rather  inconsequential,  and 
*  they  take  only  that  amount  of  gaso 

Q  Yes? 

A  That  is,  they  are  rather  inconsequential  having  in  mind  the 
industries  that  you  have  here,  and  it  was  sufficient  for 
the  industries  in  North  Mexicoo 

Q  It  is  still  an  inconsequential  export,  50,000  feet  a  day? 

A  It  all  depends  on  the  point  of  view,  sir®  It  is  certainly 

not  as  big  as  200,  but  it  was  fuel  that  was  necessary  for 
the  industry  that  makes  the  steel  in  Mexico,  and  the  glass, 
etc®,  and  that  is  a  substantial  amount  of  export  for  them® 

Q  Yes,  I  will  go  on® 

”  ®  ®  o  that  the  authorization  hereby  granted  shall 
not  constitute  ground  or  justification  for  any 
refusal  by  applicant  to  transport  or  sell  natural 
gas  to  any  person  or  municipality  at  any  time 
during  the  term  hereof,  for  consumption  in  the 
United  States  by  such  person  or  municipality,  it 
being  the  intent  of  this  authorization  that  at 
all  times,  persons  and  municipalities  in  the  United 
States  are  to  receive  preferential  service  over 
that  to  Gas  Industrial®” 

At  all  times®  That  is,  a  day  to  day  right  to  restrict, 
isn’t  it? 

A  That  is  a  matter  of  opinion,  sir® 

Q  I  see®  It  is  here  in  English® 

A  Yes,  in  English®  That  refers  to  paragraph  1,  being  part 
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of  the  contract? 

Q  Yeso 

A  With  regard  to  Gas  Industrial? 

Q  Yes? 

A  And,  therefore,  we  have  no  right  to.  change  that  contract,  siro 

Q  I  seeo 

A  I  think  it  is  talking  about  other  matterso 

Q  Let  me  read  you  this  language  again  before  you  tie  yourself 
down  to  thato 

?,The  authorization  hereby  granted  shall  not  constitute 
ground  or  justification  for  any  refusal  by  applicant 
to  transport  or  sell  natural  gas  to  any  person  or 
municipality o  0  <,  n 

And  that  is  if  we  have  got  that  much,  we  have  got  to  fulfil 
the  contracto 

no  o  o  shall  not  constitute  ground  or  justification 
for  any  refusal  by  applicant  to  transport  or  sell 
natural  gas  to  any  person  or  municipality  at  any 
time  during  the  term  hereof,  for  consumption  in  the 
United  States  by  such  person  or  municipalit}^  » 

Do  you  still  want  to  say  that  they  cannot  cut  down  the  contract? 

A  You  know,  I  have  scent  days  with  that  Order  where  maybe  you 
have  spent  a  few  minutes ° 

Q  This  is  the  English  language,  and  this  is  the  language  that 
we  just  loaned  you,  and  we  understand  it  in  this  country o 

A  And  I  am  interpreting  it  in  the  light  of  the  way  that  we 
understand  it,  I  am  just  going  by  the  English  of  ito 

Q  o  o  o  it  being  the  intent  of  this  authorization 

that  all  times,  persons,  and  municipalities  in  the 
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Q 

A 

Q 


A 

A 

Q 

A 
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"United  States  are  to  receive  preferential  service 
over  that  to  Gas  Industrial*" 

Bo  you  still  want  to  say  that  they  cannot  cut  down  the 
contract? 

I  am  saying  that  is  an  expression  of  a  feeling  of  the  Commis¬ 
sion  as  it  so  says,  that  being  the  intention,  that  the  people 
within  the  States  have  preference* 

Yes? 

The  reason  for  it  *  o  0 
Just  a  minute* 

MR.  S.  B.  SMITH:  Now,  Mr*  Porter,  he  is  in  the  middle 

of  a  sentence*  Let  him  answer* 

MR.  PORTER:  I  am  sorry* 

You  would  have  almost  to  be  familiar  with  the  record  to  see 
the  purpose  of  why  that  was  put  in* 

Well,  Mr*  Arney  *  °  * 

And  the  estimates  of  Mexican  reserves* 

Now,  he  goes  on: 

"There  remains  for  consideration  the  question  whether 
the  export  authorization  under  section  3  of  the 
Natural  Gas  Act  should  be  further  limited  by  requiring 
Reynosa,  as  a  condition  precedent  thereto,  to  obtain 
a  certificate  of  public  convenience  and  necessity 
pursuant  to  section  7(c)  of  the  act,  as  amended, 
authorizing  the  construction  and  operation  of  the 
pipe  line  from  the  Hidalgo  county  fields  to  the 
border* " 

And  he  says  that  that  is  a  condition  precedent  to  the  granting 
of  the  export  permit,  7(c),  to  get  a  permit  under  7(c),  that 
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you  require  that? 

A  Very  well.  Do  you  want  me  to  explain  that? 

Q  Did  you  get  a  permit  under  7(c)? 

A  Yes,  I  did. 

Q  Now  o  o  o 

A  Do  you  want  me  to  explain  it? 

Q  I  am  going  to  give  you  a  chance  at  length  in  my  own  way° 

A  And  that  is  not  the  law  in  the  United  States,  and  it  has  since 
been  decided  by  the  Courts  that  7(c)  is  not  necessary,  but  we 
went  ahead  and  applied  to  the  Commission  for  7(c)  and  were 
granted  it. 

Q  Now,  7(c)  -  by  the  way,  has  7(c)  been  repealed? 

A  No,  sir. 

Q  Did  the  Courts  then  agree  with  this  dissenting  Commissioner, 
Draper,  who  said  that  an  exporting  company  was  not  a  natural 
gas  company,  therefore  7(c)  did  not  apply? 

A  The  Court  agreed  with  Commissioner  Draper  to  the  extent  that 
it  was  decided  or  held  by  the  Court  that  7(c)  was  not  nec¬ 
essary. 

Q  Was  not  necessary? 

A  In  this  case  of  foreign  commerce. 

Q  Now  7(c)  is  still  in  the  statutes? 

A  Yes.  I  do  not  know  what  application  it  has  got  here.  If 
it  is  crossing  interstate  lines  you  have  to  have  the  7(c) 
certif icat  e« 

Q  Yes,  and  you  still  do? 

A  In  interstate  transportation,  that  is,  a  natural  gas  company 
building  facilities  has  to  have  the  7(c)  for  new  facilities, 
or  for  additional  facilities,  having  regard  to  certain 
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limitations  o 

Q 

And  that  would  apply  to  a  company  transporting  gas  from  Texas 

»  A 

to  Buffalo,  like  Panhandle? 

Why,  sure.  The  Commission  issued  a  certificate  to  Tennessee, 

Texas  Eastern,  Transcontinental  and  Panhandle.® 

Q 

• 

Now,  I  want  to  read  you  section  7(c) » 

"  No  natural  gas  company  or  person  which  will  be 

a  natural  gas  company  upon  completion  of  any  proposed 

construction  or  extension,  shall  engage  in  the  trans¬ 
portation  or  sale  of  natural  gas,  subject  to  the 

jurisdiction  of  the  Commission,  or  undertake  the 

construction  of  o  o  ®  ?? 

Now,  notice  that® 

no  ,  o  shall  engage  in  the  transportation  or  sale  of 

natural  gas,  subject  to  the  jurisdiction  of  the  Commis¬ 
sion,  unless  there  is  in  force  with  respect  to  such 

natural  gas  company  a  certificate  of  public  convenience 

and  necessity  issued  by  the  Commission  authorizing 

such  acts  of  operation®" 

So  that  you  have  got  to  have  that  before  you  start®  Now, 

it  saysrfany  company  that  is  transporting  gasM? 

A 

Interstate® 

Q 

# 

Interstate? 

A 

Q 

Yes  o 

Yes®  A  company  coming  from  Texas,  let  us  say,  to  Detroit, 

would  have  to  get  one  of  those? 

A 

ii 

Q 

That  is  correct,  sir® 

Now,  under  7(c),  as  I  read  the  following  sections,  any 

person  along  that  line  may  apply  at  any  time  to  compel 
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delivery  to  him  of  gas  out  of  that  line? 

A  No,  you  are  not  correct° 

Q  I  am  not  correct? 

A  No  o 

Q  Now,  let  me  get  this  clearo  There  is  a  line  going  by  my 

back  door,  and  there  is  a  coal  mine  strike,  and  the  line  is 
full  of  gas  going  to  Ontario,  or  going  to  Detroit,  let  us 
say,  and  there  is  no  provision  in  your  Act,  I  thought  that 
section  7  did  it,  but  is  there  any  provision  under  your  Act 
under  which  we  could  go  to  the  Federal  Power  Commission  and 
say,  fTWe  want  some  of  that  gas®”  My  community  wants  some  of 
that  gas®  Our  state  wants  some  of  that  gas°  My  war  industries 
want  ito’?  Is  there  any  provision  under  which  that  could 

hapoen? 

A  Look,  I  am  going  to  have  to  get  a  pencil  and  paper  with  you» 

Q  Well,  sir,  that  might  be  bettero 

A  We  are  talking  about  a  variety  of  questions  that  can  arise° 

Now,  to  begin  with,  let  us  assume  we  have  no  pipe  line  to 
Buffalo,  as  you  have  it,  or  Detroit? 

Q  We  have  it°  Let  us  assume  about  one  that  we  have  goto 

A  The  answer  is  different »  It  is  one  way  under  one  set  of 

facts  and  another  way  on  another  set  of  factso 

Q  Let  us  talk  for  some  time  about  this  one  we  have  got,  because 
I  think  we  have  built  enough  castles  in  the  air®  Let  us 
talk  about  the  line  we  have  got  there°  Tell  me  where  I  am 
wrong  there®  Assuming  there  is  a  line  there  now,  hauling  gas, 

I  want  some  of  it,  some  of  the  load  now  in  the  line? 

A  All  right,  do  I  have  to  build  a  lateral  to  you? 

Q  I  will  build  the  lateral  to  you,  I  will  tie  it  right  on  to 
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your  line® 

A  And  it  is  an  existing  line? 

Q  It  is  an  existing  line,  yes° 

A  I  do  not  have  to  add  another  horsepower  or,  I  mean,  any  other 

horsepower  or  any  other  compression,  to  get  you  what  you  want? 

Q  All  right,  let  us  go  that  distance® 

A  And  I  have  surplus  gas  under  contract,  and  capacity  in  the 
line? 

Q  Yes,  let  us  go  that  distance® 

A  Then  you  can  go  to  the  Federal  Power  Commission  and  ask  for 
an  Order  to  get  some,  and  some  may  be  allocated  to  you® 

Q  And  the  Federal  Power  Commission  has  only  one  obligation, 
and  that  is  to  the  people  of  the  United  States  under  that 
statute,  hasn’t  it?  The  public  necessity  and  convenience  of 
the  people  of  the  United  States? 

A  Of  all  of  the  people,  of  all  of  the  regions,  not  any  isolated 
one? 

Q  Yes,  of  the  United  States® 

A  Of  the  United  States® 

Q  And  anyone  can  then,  so  far  as  the  Commission  is  concerned, 

apply  at  any  time  to  divert  that  gas  that  is  coming  to  Canada? 

A  Uncommitted  gas? 

Q  It  is  committed  to  whom? 

A  That  is  what  I  was  trying  to  explain  to  you0  In  the  beginning 
you  go  with  regard  to  building  a  pipe  line®  °  ® 

Q  I  know  all  about  that® 

A  Say  it  is  200  million? 

Q  Y  es? 

A  Now,  when  you  finance  a  gas  line  to  the  capacity  of  200 
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million,  your  diameter  on  the  line  is  going  to  determine, 
the  diameter  of  the  line  is  going  to  determine  the  quantity 
at  the  other  endo  The  Gas  Company  could  not  assume  they 
were  going  to  deliver  200  million  feet  in  West  Virginia,  and 
then  have  a  company  come  in  and  take  it  out  half  way  up  the 
line®  You  cannot  finance  that  wayo  It  has  been  the  custom 
in  new  lines,  Mr°  Porter,  to  come  in  with  firm  contracts  for 
the  original  capacity  to  a  certain  point o  The  Commission 
later  does  not  take  that  gas  out  from  that  gas  line,  the 
Commission  continues  giving  them  their  200  million  a  day* 
Now,  the  company  can  increase  that  capacity  and  make  another 
50  million  available? 

Q  P  erhaps  I  am  not  making  myself  clear,  Mr?  Arney*  This  gas 
is  coming  up  to  Canada,  it  is  not  under  the  jurisdiction  of 
the  Commission,  as  I  think  you  have  told  us,  or  the  previous 
witness? 

A  I  did  not  tell  you  that* 

Q  Do  you  think  it  is?  Do  you  think  the  Commission  has  any¬ 
thing  to  say  a  bout  the  transport  or  price,  transport  cost 
or  price? 

A  You  are  asking  so  many  questions  at  one  time*  Ask  me  one 
at  a  time* 

Q  If  I  am  going  too  fast  for  you,  I  can  slow  down? 

A  There  are  three  questions,  let  us  deal  with  them  one  at  a 

time* 

}  All  right,  go  ahead? 

A  Now,  you  are  talking  about  gas  coming  across  the  border? 

Q  Yes? 

A  The  Commission  has  jurisdiction  whether  they  remit  export* 
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Q  Yes? 

A  That  is  one  thing o 

Q  Now,  after  that  -  - 

A  Well,  now,  before  we  get  to  Trafter  thatn,  how  are  we  going 
to  get  it  to  the  International  Boundary  to  begin  with?  We 
have  several  methods  of  doing  it o 

Q  All  right,  we  have  got  it  there® 

A  How  do  we  get  it  there? 

Q  Pipe  line® 

A  All  right®  Did  we  make  a  transportation  contract  with  one 

company  to  carry  it,  and  that  company  serving  other  customers 
in  the  United  States?  If  so,  the  Commission  has  jurisdiction 
to  approve  that  transportation  contract ® 

Q  On  the  export  gas? 

A  Yeso 

Q  On  the  export  quantity? 

A  Yes® 

Q  You  could  not  have  one  charge  for  the  fellow  in  Detroit  and 
another  charge  for  the  fellow  in  Windsor,  could  you? 

A  I  did  not  say  that®  You  ask  one  hundred  questions  at  once® 
The  Commission  will  have  set  equal  prices® 

Q  If  we  want  to  take  the  time,  I  can  make  this  simple  enough 
for  you  to  understand  it? 

A  And  I  think  I  can,  in  return,  make  it  simple  enough  for  you 
to  understand  the  answer® 

Q  All  right,  suppose  we  have  got  this  line®  Now,  let  us  take 
Panhandle,  taking  gas  to  customers,  by  the  way,  and  it  gets 
an  extension  to  take,  let  us  say,  for  sake  of  argument,  X 
million  feet  into  Canada®  Now,  one  question:  In  your 
opinion  has  the  Federal  Power  Commission  any  jurisdiction 
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over  the  transmission  cost  or  of  the  sale  price  of  that 
X  million  feet  of  gas  that  is  coming  to  Canada? 

Now,  you  ask  me  two  questions** 

The  transmission  costs? 

The  Federal  Power  Commission  does  not  have  jurisdiction  over 
the  price  of  the  product  that  is  going  into  foreign  commerce, 
but  the  Federal  Power  Commission  will  scrutinize  when  you  are 
going  to  Detroit,  a  joint  line,  with  part  of  it  going  into  a 
foreign  country  and  part  of  it  interstate,  it  will  analyze 
and  go  into  the  facts  and  see  if  the  system  itself  is  getting 
a  fair  return,  and  see  that  it  is  not  going  to  cost  the  con¬ 
sumers  more  for  devoting  part  of  the  capacity  for  foreign 
export,  but  they  do  not  tell  them  what  price  to  sell  gas  for 
in  Canada o 
No? 

To  the  Canadian  corporate  entity  that,  in  turn,  would  sell  ito 
And  they  would  not  let  them  haul  it  so  cheap  that  the  American 
consumer  is  being  hurt,  because  they  are  not  paying  their 
share,  I  take  it? 

I  think  that  would  be  an  ultimate  °  o  0 
Yes  o 

o  o  o  fair  assumption^ 

But  that  would  not  *>  o  o 

And  I  do  not  think  that  your  American  Company  would  do  it 
that  way  either o 

And  the  Commission  would  not  be  concerned  with  how  much 
they  are  charged  for  their  gas;  it  seems  to  me  their  duty 
is  to  the  public  of  the  United  States,  not  to  the  public  of 
Canada? 
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A  Pardon  me? 

A  And  the  Commission  would  not  be  concerned  with  how  much  over¬ 
charge  there  was,  because,  it  seems  to  me,  their  duty  is  to 
the  public  of  the  United  States  and  not  to  the  public  of 
Canada? 

A  What  do  you  mean  "overcharge"? 

A  Suppose  they  charged  more  for  hauling  the  export  gas? 

A.  That  is  a  matter  of  contract  between  Prairie  and  Panhandleo 

A  I  seeo  Over  which  the  Commission,  you  think,  has  jurisdiction 
A  contract  over  which  they  have  jurisdiction? 

A  Not  so  long  as  the  funds  that  are  being  received  by  Panhandle 
are  not  injurious  to  their  operations  in  the  United  States o 
Whether  it  is  one  cent  more  or  one  cent  less,  I  do  not  think 
that  interests  the  Commissiono 

Q  Noo  The  American  Commission  has  a  statutory  duty  to  deal 

with  the  convenience  and  necessity  of  the  people  of  the  United 
States,  all  of  the  people  of  the  United  States,  hasn’t  it? 

You  made  that  clear  this  morning o 

A  That  is  what  I  think,  sir» 

A  And  it  has  no  duty  at  all  to  the  people  of  Canada,  under 
this  Statute? 

A  I  do  not  agree  with  you,  sir®  Under  this  reciprocal  arrange¬ 
ment  I  think  we  have  got  the  same  problems  or  conditions  that 
would  be  put  on  by  the  Government  authorities  in  the  United 
States  and  the  ones  in  Canada,  and  I  would  even  envision 
that  the  two  certificates  would  appear  very  much  alike,  and 
I  would  encompass  the  thought  that  they  would  both  be  looking 
at  the  reasonableness,  they  would  be  looking  at  it  reasonably, 
and  they  would  be  trying  to  accomplish  a  benefit  to  both 
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companies o  I  do  not  think  they  would  want  to  look  at  it  in 
any  other  way« 

0  You  are  talking  again  about  that  lovely,  benevolent  State  of  the 

> 

Union  speech,  but  I  want  you  to  come  down  to  a  natural  gas  Act 
and  show  me  a  word  in  that  Statute  that  imposes  any  obli¬ 
gation  on  them  to  deal  with  the  people  of  Canada ,  one  word? 

Is  there  anything  in  there  that  you  can  find? 

A  They  have  jurisdiction  over  foreign  export,  that  is,  to  your 
countryo  Now,  there  is  no  specific  provisions  where  they 
have  any  hearings  or  anything  about  internal  matters  within 
Canadao  Obviously,  their  jurisdiction  does  not  go  across 
the  bordero 

A  Obviously  their  jurisdiction  does  not  go  across  the  border? 

A  But  when  you  tell  me  that  they  do  not  think  of  the  rights 

an  equities  of  your  people,  they  doo 
A  I  did  not  say  thato  I  said  they  had  no  statutory  duty 
towards  the  people  or  the  consumers  in  Canada? 

A  No,  they  have  no  statutory  dutyo 

A  And  they  have  a  clear  statutory  duty  towards  all  of  the  people 

of  the  United  States? 

A  Yes,  that  is  correcto 

A  And  that  statutory  duty  is  to  see  that  the  public  convenience 

and  necessity  is  met  by  virtue  of  that  Act? 

ir 

A  Well,  that  is  what  it  sayso 

A  That  is  right? 

A  Y  e  s  o 

A  And  to  do  that  they  have  the  right  to  interfere  with  contracts 
and  previous  Orders? 

A  Right  o 
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Q  Now,  I  would  like  to  go  to  this  Humble  letter  for  a  momento 

A  Yes  o 

Q  You  live  in  Texas? 

N  Yes,  siro 

Q  And  you  are  aware  that  the  Government  of  Texas,  you  are 

aware  of  the  fact  that  the  Government  of  Texas,  like  all 
governments,  looks  around  occasionally  for  revenue,  to  run 
the  State? 

A  Yes,  siro 

0  And  I  direct  you  to  page  2,  section  12,  of  this  Humble  letter o 
I  just  have  one  copy,  I  am  sorry;  I  cannot  hand  you  another 
oneo 

A  What  page? 

Q  It  is  page  2,  paragraph  12 o 

MR.  S.  B.  SMITH:  I  do  not  know  whether  Mro  Arney  has 

read  it  or  not « 

MR.  PORTER:  I  do  not  know  either o 

Q  I  will  read  it,  and  then  I  will  just  ask  a  general  question 
on  the  State  of  Texas? 

A  All  righto 

Q  f?  Humble  would  pay  all  taxes  levied  against  it 

as  producer  applicable  on  the  date  of  the  contracto 
Prairie  would  pay  any  existing  or  future  gathering 
tax  levied  against  the  gas  or  would  reimburse  Humble 
therefor  if  paid  by  Humbleo  Prairie  would  pay  or 
reimburse  Humble  for  two-thirds  of  all  increased 
or  new  taxes  levied  after  the  date  of  the  contract 
against  the  production,  severance,  sale  or  delivery 
of  the  g  as  o n 
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A 

> 

Q 

What  is  your  tax  within  the  classes  covered  by  Clause  12  in 

the  State  of  Texas  now?  What  do  you  have? 

On  natural  gas,  sir? 

Y  es  o 

A 

0 

On  natural  gas  we  have  a  severance  tax  or  a  production  tax. 

We  have  had  over  the  years  various  changes  in  the  rates  of 

our  taxes,  and  we  have  had  them  proposed,  and  we  may  have 

some  others  in  the  future° 

What  else  besides  the  severance  tax? 

A 

This  particular  tax,  I  imagine,  the  tax  that  Humble  has  in 

mind,  although  I  do  not  know,  is  this  production  tax0  Now, 

that  has  been  the  only  tax  on  natural  gas  up  to  this  last 

♦ 

Q 

year» 

Yes? 

A 

Q 

w 

This  last  year  our  Legislature  enacted  what  they  called  a 

gathering  tax,  and  that  matter,  the  validity  of  that  Act 

has  not  been  determinedo 

I  see? 

A 

But  it  will  be  probably  in  1952,  sir® 

Q 

And  those  are,  at  the  moment,  the  only  taxes? 

A 

Yes  o 

Q 

* 

Now,  can  you  give  me  an  idea  how  much  they  are  in  terms 

of  cents  per  thousand,  if  that  is  the  way  that  they  are 

levied? 

A 

Well,  I  will  do  it  this  way:  Under  the  wording  of  this 

clause,  what  Humble  has  tried,  and  talking  about  taxes 

paid  or  levied  against  it,  as  a  producer ,  -this  gathering 

tax  that  they  are  talking  about,  it  is  not  levied  against 

the  producer  at  all,  it  is  the  first  taking  or  retention 

.  \ 
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after  production  under  certain  conditionso  So  that  what  we 
are  talking  about  at  the  moment,  we  are  talking  about  -- 
what  is  the  price  of  the  gas  that  you  want  me  to  predicate  * 
my  answer  on? 

1  I  do  not  know®  I  do  not  know  whether  it  was  1/A  of  a  c  ent 
or  1/2  a  cent? 

A  It  is  based  on  the  price  of  gas  that  the  producer  receives® 

Q  It  is  a  fraction  of  the  price? 

A  Yes® 

Q  What  is  the  fraction? 

A  Well,  I  would  say  in  this  case,  we  may  be  talking  about  1/3 

of  a  cent,  or  something® 

Q  Yes? 

A  And  Humble  has  agreed  that  they  will  keep  paying  that®  It 
would  all  depend  upon  the  actual  sales  price® 

Q  Now,  I  would  like  to  come  back  to  what  you  told  Mr®  Nolan 

about  this  treaty®  Do  you  still  think,  having  regard  to  the 
provisions  of  section  7(c),  that  you  would  not  need  a  treaty 
to  do  this  thing  that  Panhandle  proposed? 

A  I  said  as  far  as  the  laws  of  the  United  States  are  concerned 
I  do  not  think  a  treaty  is  required® 

Q  What  about  the  customers? 

A  Whether  it  would  be  advisable? 

Q  Yes? 

A  Whether  it  would  be  of  some  help? 

Q  I  say,  just  think  of  the  customer  in  Ontario  that  was  going 
to  get  this  gas  on  a  Y0Y0,  whether  he  would  not  want  a 
treaty  to  give  him  some  protection  against  the  right  of 
the  Commission  to  review  its  own  Order? 
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it 


Don’t  you  think  that  your  Commission  in  its  Order  to  export 
from  here  might  assure  that  gentleman  in  Ontario  that  he 
was  going  to  get  his  gas? 


(Go  to  pa<re  2323° ) 
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Q,  I  am  talking  about  the  import  to  Ontario.  We  do  not  have 
any  jurisdiction  over  what  happens  in  Ontario. 

A  No,  but  as  I  understood  the  exchange  reciprocal  agreement 

they  would  export  the  same  number  of  feet  that  they  import. 

Q,  Who  is  "they"? 

A  Who  is  "they"? 

Q,  Yes? 

A  Well,  I  thought  the  Pacific  Northwest  and  Prairie  together 
had  submitted  this  proposal  for  a  reciprocal  exchange. 

Q,  Do  you  or  do  you  not  think  a  treaty  would  be  necessary  -in 
view  of  the  provisions  of  your  Natural  Gas  Act  which  you 
agree  gives  your  Board  a  right  periodically  to  review 
their  own  decisions? 

A  You  were  assuming  that  if  you  got  a  certificate  with  con-" 
ditions  that  were  onerous,  then  you  might  prefer  having  a 
treaty.  I  am  not  assuming  you  are  going  to  get  a  certi¬ 
ficate  of  authorization  with  conditions  that  are  a  hard¬ 
ship  , 

Q,  But  you  do  agree  that  they  may  review  that  certificate 
from  time  to  time? 

A  I  agree  that  they  have  the  legal  right  to  review  it  but  it 
is  my  position  that  the  Federal  Power  Commission  before 
they  would  ever  write  that  would  try  to  understand  the 
position  of  both  governments- without  the  necessity  of  a 
formal  treaty,  that  their  order  would  be  a  realistic  one 
and  it  would  be  designed  to  mutually  protect  the  people 
of  both  the  United  States  and  Canada, 

Q,  Did  you  ever  hear  of  the  Fordney  tariff? 

A  I  am  not  familiar  with  the  details,  sir. 
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Q,  Well,  get  familiar  with  it  because  after  that  we  do  not 
rely  on  niceness,  we  ..take  our  legal  position  by  treaty. 
Thank  you  very  much,  sir. 

CROSS-EXAMINATION  BY  MR,  BREDIN: 

Q,  Mr.  Arney,  I  think  you  said  you  did  not  think  the  Eederal 
Power  Commission  would  authorize  a  permit  to  export  gas  to 
Ontario  unless  they  had  a  guarantee  of  20  years’  supply, 
is  that  correct? 

A  I  did  not  mean  to  make  that  statement,  sir. 

Q,  Well,  do  you  feel  the  Eederal  Power  Commission  would 

authorize  the  export  of  gas  to  Ontario  until  they  had 
before  them  a  firm  commitment  of  some  number  of  years’ 
supply  from  Alberta  to  the  Pacific  Northwest? 

A  The  term  is  tied  into  the  economic  feasibility  of  a  project 
The  Eederal  Power  Commission  itself  would  just  as  soon  take 
a  1,  2-year,  5-year  or  20-year.  It  is  your  applicants, 
though,  that  come  in  asking  for  one  or  the  other.  Now,  in 
past  experience  a  20-year  gas  contract  apparently  has  been 
a  pretty  sound  projection,  and  I  am  familiar  with  matters 
that  have  been  handled  on  the  basis  of  a  firm  20-year 
contract  and  I  understood  that  this  reciprocal  proposal 
was  to  be  for  a  period  of  20  years.  I  did  not  mean  to  say 
that  the  Commission,  if  the  applicant  could  build  his 
lines  and  only  wanted  5  years,  I  did  not  mean  to  say  that 
the  Commission  would  not  consider  such  a  5-year  term, 

0,  Do  you  think  the  Commission  would  consider  or  that  the 
applicant  would  consider  going  to  the  Commission  with  a 
lesser  tern? 

A  I  do  not  think  any  sound  applicant  would,  sir. 
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Q,  Wouldn’t  the  effect  of  a  sound  commitment  on  the  part  of 
Alberta  be  to  tie  their  hands  for  20  years  as  to  supply 
and  the  price  of  gas?  I  am  thinking  of  a  situation  where 
after  the  15th  year  the  supplies  of  Alberta  became  rather 
acute  and  that  a  commitment  it  had  already  made  to  this 
applicant  for  20  years,  the  effect  would  be  that  the  con¬ 
sumers  of  Alberta  would  be  faced  with  a  shortage  of  gas 
and  an  increase  in  price,  or  both* 

A  I  have  not  even  considered  the  possibility  of  your  short¬ 
age,  sir.  I  know  nothing  about  your  reserves,  but  I  am 
going  to  assume  that  your  honourable  Commission  for  what¬ 
ever  period  they  were  willing  to  enter  into  a  contract 
would  reasonably  satisfy  themselves  that  they  could  contraot 
for  "X"  feet  of  gas  and  that  when  they  did  that  they  would 
have  reasonable  expectancy  that  they  certainly  had  protected 
the  Province  of  Alberta  for  its  needs* 

Q,  The  only  thing  is  that  I  can  not  see  any  applicant  going  to 
the  Federal  Power  Commission  without  a  firm  commitment  as 
to  a  number  of  years? 

A  I  think  the  applicant  should  have  a  firm  commitment,  sir* 

Q,  And  if  that  applicant  has  that  firm  commitment,  then  this 

Board  has  tied  its  hands  if  it  has  committed  itself  for  any 
number  of  years? 

A  Not  if  its  judgment  is  sound,  that  it  has  sufficient  re¬ 
serves  to  commit  "X"  million  cubic  feet  a  day  for  20  years* 
If  they  had  been  mistaken  —  when  you  say  "tied  their 
hands"  -- 

Q,  Yes,  I  see  what  you  mean. 

A  On  a  firm  contract,  I  mean,  one  that  is  not  rescindable 


r 


B-4-4 


Binford  Arney, 

Cr.  Ex.  by  Mr.  Bredin. 

-  2831  - 

at  will,  I  mean,  one  that  is  to  be  lived  up  to,  deliveries 
to  be  made  on. 

0,  Can  you  see  anywhere  that  this  Board  can  make  a  commitment 
without  completely  tying  its  hands, such  as  would  be  accept¬ 
able  to  the  Federal  Power  Commission?  That  is,  could  this 
Board  make  its  permit  conditional  on  supplies  being  avail¬ 
able?  I  suggest  to  you  the  Board  would  not  accept  anything 
except  a  firm  commitment,  that  is,  the  Federal  Power 
Commission. 

A  Well,  it  takes  folding  money  to  build  these  lines.  You  go 
and  issue  bonds  to  build  these  lines  and  these  men  have  a 
right  to  know  they  have  a  sound  financial  investment;  they 
have  to  look  to  the  returns  of  that  line  over  the  period 
of  years  to  retire  those  bonds.  I  am  sure  it  is  the  same 
in  every  community,  and  they  have  to  make  certain  that  they 
have  a  firm  contract.  Now,  I  am  assuming  that  that  would 
be  advisable  by  everyone  who  is  an  applicant,  he  would  want 
to  know  that  he  had  a  supply  of  gas  for  years. 

Q,  The  only  difficulty  is  that  the  only  person  who  has  a  firm 
commitment  is  the  holder  of  those  bonds,  he  has  a  20-year 
commitment  from  the  Board  of  this  Province  but  the  consumer 
in  the  Province  has  no  commitment,  he  must  take  a  second 
range  position  and  maybe  even  outside  the  Board’s  province. 

A  I  do  not  quite  follow  you  there,  sir.  Let  us  say  that  you 
had  agreed  to  enter  into  a  sales  for  500  billion  feet  of 
gas  over  20  years,  broken  down  daily  but  over  20  years  you 
would  sell  500  billion  cubic  feet  of  gas.  Then  let  us  say 
that  in  addition  to  that  500  billion  feet  of  gas  you  have 
another  2  trillion  feet  of  gas  in  this  Province,  Your 
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local  consumers  are  looking  to  the  200,  they  are  not  look¬ 
ing  to  the  500  billion  under  contract. 

Q,  That  assumes  a  set  of  facts  which  may  or  may  not  be  true 
and  I  am  worried  about  the  state  of  facts  that  may  not  be 
true . 

A  Well,  I  am  assuming  that  there  was  gas  over  and  above  the 

reasonable  foreseeable  current  needs  of  the  people  in  your 

Province . 

0,  If  that  is  time,  we  have  no  concern.  We  must  be  sure  that 

that  gas  is  there  before  we  make  that  firm  commitment  for 

20  years.  That  is  all  I  think  I  want  to  be  sure  on. 


% 


EXAMINATION  BY  MR.  CoE0  SMITH: 

Q,  Mr.  Arney,  I  have  just  one  question.  Have  you  Exhibit  95 
in  front  of  you,  that  is  the  letter  from  Panhandle  to 
Pacific  Northwest? 

A  I  do,  sir, 

Q,  In  your  opinion,  Mr.  Arney,  as  a  lawyer,  would  it  be  a  fair 
inference  to  think  that  sub-section  (a)  was  put  in  there  be¬ 
cause  the  authors  of  that  letter  had  some  fear  that  the 
FePoCo  might  refuse  an  application  or  put  too  onerous  con¬ 
ditions  on  it? 

A  That  could  be  one  inference  from  that  paragraph,  sir, 

Q,  I  was  wondering  if  I  would  be  unfair  if  I  suggested  that 
might  be  an  inference, 

A  No,  I  would  say  that  might  be  an  inference, 

Q,  As  I  understand  you,  in  your  opinion,  with  regard  to  the 
legal  angle  only,  you  think  there  is  no  necessity  for  (a) 
being  in  there  at  all? 
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A  Yes,  I  think  it  does  not  have  to  be  in  as  a  requirement 
now.  I  think  that  if  you  did  have  the  treaty  you  would 
have  the  elements  of  additional  compatible  with  the  public 
interest.  In  other  words,  I  think  a  treaty  would  be  help¬ 
ful  before  the  Federal  Power  Commission  if  one  could  readily 
be  obtained. 

Q,  It  would  be  so  helpful  it  might  give  international  compli¬ 
cations? 

A  Anyone  involved  in  export  or  import  would  like  to  have  some 
official  stamp  of  approval  of  the  two  governments. 

Q  All  I  have  in  mind,  Mr.  Arney,  looking  at  this  letter  of 
November  13th,  Exhibit  95,  I  wondered,  and  I  only  wondered 
because  I  am  Commission  counsel,  I  am  not  for  or  against 
anybody,  I  was  wondering  if  by  ohance  it  was  fear.  The 
inference  seemed  to  be  these  people  are  a  little  concerned 
with  how  far  they  could  get  with  the  F0PeC0  Am  I  unfair 
to  suggest  that? 

A  I  do  not  know  who  wrote  the  letter. 

Q,  You  have  already  said  you  were  not  consulted? 

A  I  know  nothing  about  that,  but  certainly  on  the  reason  for 
a  treaty  I  think  one  could  make  four  or  five  inferences, 
and  what  you  have  stated  certainly  could  be  one  inference, 
that  it  would  be  beneficial  to  them  before  the  Federal 
Power  Commission.  Whether  it  would  expedite  it  or  go 
beyond  your  inference,  I  think  it  is  absolutely  — 

Q,  Being  beneficial  would  be  true  on  any  application? 

A  I  think  so, 

Q,  In  this  particular  instance,  I  had  in  mind  whether  or  not 
it  would  be  fair  to  think  or  consider  whether  or  not  that 
was  not  put  in  there  because  of  the  fear  of  the  applicant 
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before  the  FoPoCo? 

A  W©11,  I  certainly  can  not  admit  that  this  applicant  has 
any  fear  of  FcPoCh 

Q,  Well,  you  would  probably  go  -- 

A  I  would  say  that  if  it  is  in  there,  and  I  do  not  know  even 
if  I  could  make  inferences  as  to  why  someone  that  I  did  not 
know  put  some  particular  paragraph  in  a  letter,  my  infer¬ 
ence  would  have  to  be  that  at  first  blush,  at  first  think¬ 
ing,  they  felt  before  complete  analysis  that  a  treaty  would 
be  beneficial,  and  later  on,  after  more  study,  whether 
they  still  desired  the  treaty  or  decide  it  can  go  ahead 
without  it,  that  is  a  matter  beyond  my  personal  knowledge, 
sir. 

Q  Okay,  thank  you. 

RE -EXAMINATION  BY  MR0  S0Bo  SMITH: 

Q,  Mr.  Arney,  the  Reynosa  export  order  was  made  in  what  year? 

A  1946,  sir. 

Q,  Export  is  still  going  on  under  that? 

A  It  is,  sir, 

Q,  Has  the  order  been  abrogated  or  changed  in  any  way  by  the 
Federal  Power  since  it  was  originally  granted? 

A  No,  sir,  other  than  for  permission  to  connect  one  more 
additional  field  to  the  gas  supply, 

Q,  Has  there  been  any  direction  by  the  Federal  Power  Commis¬ 
sion  to  take  on  service  to  territories  in  the  vicinity  of 
the  line  within  Texas,  or  anything  of  that  kind? 

A  No,  sir, 

Q,  Thank  you. 
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CROSS-EXAMINATION  BY  MR 0  PORTER: 

Q,  Is  there  any  territory  within  Texas  in  the  vicinity  of  the 
line  that  has  not  got  lots  of  gas? 

A  That  has  not  got  lots  of  gas? 

Q,  Yes,  Anybody  short  of  gas  who  wants  to  use  that  line? 

A  Sir,  there  is  lots  of  gas  in  Texas,  there  is  lots  of  gas 
in  South  Texas. 

0,  Let  us  get  back  to  Mr.  Smith’s  question,  which  was,  I  think, 
sir,  simply,  has  there  been  any  application  by  anyone  along 
the  line  to  supply  gas  from  that  line? 

A  No,  sir.  That  was  my  answer. 

Q,  Is  there  anyone  along  that  line  that  has  not  got  gas  supplied 
to  him  now?  In  other  words,  I  want  to  know  why  he  would 
apply. 

A  Well,  it  would  have  been  some  untility  companies  that  are 

serving  those  communities  but  they  already  had  their  sources 
of  supply. 

0,  That  is  the  point.  All  right,  sir. 

THE  CHAIRMAN:  That  is  all,  Mr.  Arney. 

You  have  got  one  more  witness,  Mr.  Smith? 


MR.  S  0Bo  SMITH: 

Yes, 

I  have, 

sir. 

Ape  we 

sitting  this  afternoon? 

THE  CHAIRMAN: 

No. 

We  will 

go  on 

for  a 

while. 

FRANCIS  KERNAN,  having  been 

first  duly  sworn,  examined  by  Mr.  S.B.  Smith,  testified  as 
follows : 

Q,  Mr.  Kernan,  you  live  in  New  York? 

A  I  do. 
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Q,  And  you  are  a  partner  in  the  firm  of  White,  Weld  &  Company, 
who  are  investment  bankers  in  New  York? 

A  I  am. 

Q  And  you  have  associated  with  you  in  connection  with  the 

project  of  Pacific  Northwest  and  Prairie  Gas  also  the  firms 
of  Dominion  Security,  Dominion  Securities  in  Canada,  and 
Peabody  and  Company  in  New  York? 

A  That  is  correct. 

Q  You  described  its  detail  last  year? 

A  Yes,  sir. 

Q,  You  associations  are  still  the  same,  I  take  it? 

A  That  is  correct. 

Q,  When  you  appeared  last  year  before  this  Board  you  testified 
that  you  had  had  extensive  experience  in  financing  natural 
gas  pipeline  companies  and  the  construction  of  natural  gas 
pipeline  projects.  Would  you  tell  us  briefly  the  construc¬ 
tion  projects  of  this  character  with  which  you  and  your 
firm  have  been  closely  associated  in  a  financial  capacity? 

A  The  Tennessee  Gas  Transmission  Company,  Trans-Continental 

Gas  Pipeline  Company,  East  Tennessee  Natural  Gas  Company 
and  the  Texas-Illinois  Natural  Gas  Company. 

Q,  Have  you  given  evidence  before  the  Federal  Power  Commission 
in  support  of  the  financing  plans  of  these  and  any  other 
companies,  that  is,  natural  gas  companies? 

A  I  have . 

Q,  In  cases  where  the  Federal  Power  Commission  has  granted 
certificates  authorizing  construction  to  those  companies 
or  other  companies  for  which  you  have  been  giving  financial 
evidence,  has  your  firm  ever  found  itself  unable  to  arrange 
for  the  financing  of  such  projects? 
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A  No.  I  should  add,  Mr.  Smith,  that  in  one  or  two  cases 
where  financing  conditions  have  changed  between  the  time 
of  the  issuance  of  the  certificate  and  the  time  of  the 
financing,  it  was  necessary  'to  change  the  form  or  the  type 
of  the  securities  with  respect  to  which  I  had  given  testi¬ 
mony  before  the  Federal  Power  Commission.  Such  changes 
were  approved  by  the  proper  regulatory  authorities  before 
the  financing  was  carried  out. 

Q,  Mr.  Kernan,  are  you  familiar  w ith  Exhibit  98  in  these 
proceedings  with  respect  to  which  Mr.  Ricketts  of  Fish 
Engineering  Corporation  testified? 

A  I  am, 

Q,  That  is,  marketing,  engineering  and  economics  study  of  the 
proposed  gas  facilities.  Are  you  familiar  with  Exhibit  8 
that  you  have  before  you? 

A  I  am, 

0,  And  have  you  had  any  past  experience  with  Mr#  Ricketts  in 
connection  with  natural  gas  pipeline  construction,  that  is, 
Mr.  Ricketts  who  gave  evidence  here  on  behalf  of  Prairie 
and  Pacific  Northwest? 

A  Yes.  I  have  known  Mr.  Ricketts  for  several  years.  He  did 
the  whole  Trans- Continental  project  from  giving  evidence  on 
construction  costs  and  economio  studies  before  the  Federal 
Power  Commission  to  seeing  the  line  complete  as  construction 
engineer.  Mr,  Ricketts  also  assisted  in  the  design  of 
the  Texas-Hlinois  Natural  Gas  Pipeline.  We  had  him  there 
associated  in  a  financing  capacity  and  was  the  vice 
president  of  the  Fish  Engineering  Company  which  constructed 
that  line.  That  line  has  just  recently  been  completed 
and  gone  into  operation.  That  is  the  line  direct  to 
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People’s  Gas,  Light  and  Coke  Company,  Chicago.  In  neither 
instance  were  Mr.  Ricketts’  figures  too  high.  In  fact,  the 
estimates  were  very  close  to  the  actual  construction  on  both 
of  those  projects.  In  my  opinion,  he  is  able,  he  is 
obviously  experienced,  and  from  a  financing  poinit  of  view 
he  is  entitled  to  reliability. 

Q,  Mr.  Kernan,  are  you  familiar  with  the  fact  that  the  Prairie 
Gas  lacked  contracts  for  the  full  requirements  of  their 
purchase  of  gas  in  connection  with  these  applications? 

A  I  have  so  been  told. 

Q,  And  you  are  familiar,  I  believe,  also,  with  Exhibit  94, 

which  was  Mr.  Herring’s  submission  covering  the  reciprocal 
exchange  project? 

A  Yes . 

0,  And  you  are  familiar  with  the  fact  that  Mr.  Herring  and  Mr. 
Ricketts  have  testified  that  the  33  to  34  cents  charge  for 
gas  and  the  marketing  moneys  as  set  forth  in  Exhibit  94  is 
based  on  gas  delivered  at  Pincher  Creek  field  at  pipeline 
pressure  for  either  10  or  11  cents,  depending  whether  you 
took  the  33  or  34  cent  charge,  and  sold  on  an  85  per  cent 
load  factor,  using  the  service  cost  as  outlined  in  Exhibit 
98? 

A  I  am  so  fa-miliar. 

Q,  What  is  your  understanding  of  the  load  factor  which  would 
be  required  of  the  utility  companies  in  Mr.  Ricketts’ 
opinion  to  meet  the  33  and  34  cents? 

A  70  per  cent. 

Q,  And  how  would  the  pipeline  operate  at  an  85  per  cent  load 
factor? 

A  By  sales  to  industrial  companies  east  of  the  mountains  at 


■■ 


\ * 


. 


. 


■>j  X 


■ 


Francis  Kernan, 

Dir.  Ex.  by  Mr.  S0B0  Smith.' 

-  2839  - 

higher  than  the  utility  price. 

Q,  Mr.  Kernan,  besides  necessary  Provincial  and  Governmental 
permits,  what  will  be  necessary  for  Pacific  Northwest  and 
Prairie  to  justify  your  opinion  that  the  v85 , 528, 000. 00 

l 

projeot,  testified  to  by  Mr.  Ricketts,  could  be  financed? 

A  In  the  first  place,  there  would  have  to  be  satisfactory 
20-year  contracts  for  the  sale  and  purchase  of  gas  at  a 
price  starting  initially  at  10  or  11  cents,  as  the  case 
may  be,  or  in  between,  depending  on  what  the  marketing 
companies  agreed  to  pay,  on  a  70  per  cent  load  factor, 
that  is,  10  cents  would  correspond  to  the  33  and  the  11 
cents  to  the  34,  together  with  satisfactory  engineer’s 
reports  on  2  trillion  feet  of  proven  gas  reserves  back  of 
such  contracts,  and  the  dedication  in  satisfactory  fashion 
of  such  reserves  to  the  contract;  (2)  satisfactory  con¬ 
tracts  by  the  marketing  companies  to  purchase  gas  at  the 
33  or  34  cent  price  or  in  between,  as  the  case  might  be, 
on  a  70  per  cent  load  factor,  take  or  pay  basis. 


(Go  to  page  2840) 


. 


. 


■ 

: 

■ 

. 

. 

. 

'  ■  . 

.  ■ 

, 

■ 


. 


F.  Kernan, 

Dir.  Ex.  by  Mr.  S.  B. Smith 

-  2340  - 

And,  third,  the  signed  report  of 
Fish  Engineering  Company,  having  regard  to  the  testimony 
of  Mr. Ricketts  and  Mr.  Herring,  stating  the  position,  as 
they  have  already  explained  orally  to  me,  aon  which  Exhibits 
94  and  93  were  prepared. 

Q  Mr.  Kernan,  I  would  like  to  ask  you  something  about  your 

figure  of  reserve  requirements  of  200  million  a  day  for  20 
years,  which  is  the  equivalent  of  lj  trillion,  and  you 
mentioned  a  requirement  of  2  trillion.  Will  you  give  your 
reasons  for  that,  for  having  chosen  that  figure? 

A  In  the  first  place,  financial  institutions  are  getting  more 
and  more  insistent  on  a  cushion  in  their  reserve  estimates 
for  financing  any  pipe  line,  and,  of  course, bond  buyers  are  more 
diffident  at  this  time  than  they  were  a  year  ago.  I 
feel  that  the  33-1/3%  cushion  is  practically  essential  for 
financing  a  project  of  this  magnitude,  and  character.  And 
my  opinion  on  this  point  is  even  more  firm  on  account  of 
Section  9  of  The  Conservation  s^ct  in  Alberta,  which,  I  will 
be  perfectly  frank  to  say,  has  worried  me  in  reaching  an 
opinion  on  the  f inancibility  of  this  project.  I  think  that 
a  substantial  cushion  in  the  reserves  dedicated  to  a  pro¬ 
ject  of  this  nature,  could  be  very  helpful  in  persuading 
institutions  that  anything  that  might  happen  under  Section 
9  would  not  hurt  them,  and  I  have  reached  my  opinion  of 
the  financibility  of  this  project  based  on  a  very  substantial 
cushion  for  the  necessary  reserves  over  a  20-year  period. 

I  realize  that  the  question  in  that  connection  is  not  for 
me  to  have  decided,  but  it  is  raised  in  Section  9,  and,  of 
course,  the  financing  of  this  project  that  we  are  talking 
about,  you  would  have  to  have  the  Federal  Power  Commission 
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licence,  and  there  is  the  question  as  to  what  the  Federal 
Power  Commission  will  say  about  that  particular  section. 

I  do  not  know  of  any  section  exactly  like  that,  or  any  con¬ 
dition  in  the  contracts  that  they  have  been  faced  with 
before . 

I  have  had  several  jousts  with  Mr. 
McGrath,  who  is  sitting  here  in  this  Court  room,  before 
the  Federal  Power  Commission,  and  I  feel  confident  that  Mr. 
McGrath,  when  he  leaves  Calgary,  will  have  in  his  brief 
case  a  copy  of  Section  9,  and  I  think  he  will  call  it  to 
the  attention  of  the  Federal  Power  Commission  with  regard 
to  anybody  that  starts  to  try  to  export  gas  into  the  United 
States  from  the  Province  of  Alberta.  I  do  not  know  what 
the  decision  will  be,  but  I  raise  that  question. 

Q.  Well,  in  your  view,  would  the  reciprocal  exchange  features 
of  the  proposals  of  these  companies  help  at  all  with  regard 
to  financing  and  before  the  Federal  Power  Commission? 

A  Well,  there  is  not  any  question  but  what  it  would  be  of 
material  assistance. 

Q  What  have  you  to  say,  Mr.  Kernan,  as  to  the  financibility 
of  the  projects? 

A  Well,  in  what  way  as  to  the  financing? 

Q  Generally  as  to  the  financibility? 

A  Well,  of  the  $$5 ,000 ,000.00  I  would  recommend  to  the  company 
that  roughly  $64,000,000.00  or  75%,  be  sold  on  first  mort¬ 
gage  pipe  line  bonds,  10 %  on  preferred  stock,  and  the  pre¬ 
ferred  stock  would  have  to  have  some  common  with  the  preferred, 
to  make  it  attractive,  and  $13,000,000.00  of  common  stock. 

Q  And  are  you  familiar  also  with  Exibit  99,  that  is  the  exhibit 
dealing  with  Marketing,  Engineering  and  Economics  in  Western 
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Canada,  of  the  facilities,  of  the  proposed  facilities 
of  these  companies? 

A  I  am, 

Q  Would  you  give  us  your  idea  about  financing  that  project 
of  about  $54*000,000.00  estimated  cost? 

A  Subject  to  having  all  necessary  Governmental  permits,  and 

subject  also  to  a  contract  with  Panhandle  Eastern  of  around 
33i  cents  per  thousand,  and  assuming  that  the  Panhandle 
has  its  Federal  Power  Commission  certificates,  and  assuming 
that  the  contracts  for  the  sale  of  gas  are  in  keeping  with 
the  cost  of  service  as  that  filed  in  Exhibit  99,  I  am 
of  the  opinion  that  such  a  project  can  be  financed. 

Q  Will  you  answer  other  counsel,  Mr. Kernan? 

A  Yes . 


CROSS-EXAMINATION  BY  MR. PORTER: 

Q  Mr.  Kernan,  there  is  one  thing  I  would  like  to  mention  to 
you,  because  we  were  discussing  it  here  this  morning,  and 
it  comes  to  me  because  of  your  reference  to  Section  9,  and 
Section  9  of  The  Conservation  Act  is  the  one  under  which  the 
limiting  factors  are  imposed  on  the  permits,  is  it  not? 

They  may  cut  the  amount  and  they  may  cut  the  time. 

FIR.  C.  E.  SMITH:  You  are  talking  about  the  Gas  Resources 

Preservation  Act. 

MR. PORTER:  Yes,  The  G.as  Resources  Preservation 

Act . 

A  Section  9  has  to  do  with  the  emergencies  and  other  circum¬ 
stances  . 

Q  Yes? 

A  That  is  the  one  I  am  speaking  of. 
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Q  You  do  not  have  that  in  the  statute  in  the  United  States? 
Have  you  nothing  like  that  with  regard  to  the  Federal 
Power  Commission’s  powers? 

A  I  am  not  an  authority  on  the  law. 

Q  I  am  just  going  to  read  it  to  you.  We  ran  into  it  this 

morning.  I  will  read  it  to  you,  and  you  see  if  you  notice 
any  similarity  between  this  language  and  S  ection  9  of  The 
Gas  Resources  Preservation  Act? 

A  I  would  not  be  qualified  to  say. 

Q  I  just  want  to  read  it.  You  know  Section  9,  and  you  do 

not  know  this  one.  I  want  to  read  it  to  you  because  I  am 
going  to  suggest  to  youthat  the  way  that  the  Federal  Power 
Commission  attains  the  same  object  as  is  contemplated  by 
The  Gas  Resources  Preservatiom  Act  is  by  putting  it  in 
its  Order.  Listen  to  this,  and  this  is  with  reference  to 
export  of  gas,~ 

” .  .  .that  the  authorization  hereby  granted  shall 
not  constitute  ground  or  justification  for  any 
refusal  by  applicant  to  transport  or  sell  natural 
gas  to  any  person  or  municipality  at  any  time 
during  the  term  hereof,  for  consumption  in  the 
United  States  by  such  person  or  municipality, 
it  being  the  intent  of  this  authorization  that 
at  all  times,  persons  and  municipalities  in 
the  United  States  are  to  receive  preferential 
service  over  that  to  Gas  Industrial.” 

Had  you  ever  seen  one  of  those  before? 

A  It  could  refer  also  to  our  Pacific  Northwest,  couldn’t  it? 

Q  Well,  this,  Mr.  Kernan,  that  I  am  reading  from  is  actually 
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a  Mexican  case. 

A  A  Mexican  case? 

Q  Yes,  the  Reynosa  case?? 

A  No,  I  am  not  familiar  with  it. 

Q  It  does  contemplate  the  same  kind  of  interpretation  that 
Section  9  does'? 

A  Well,  that  is  why  I  say  the  reciprocal  exchange  might  be 
a  problem  to  the  Federal  Power  Commission. 

Q  ^ell,  I  am  interested  jn  that,  that  the  reciprocal  exchange 
might  be  a  problem  to  the  Federal  Power  Commission,  because 
the  reciprocity  is  not  the  same  thing  between  people  whose 
stove  is  frozen.  Let  me  put  to  you  this  point:  We  get 
it  about  40  below  zero  up  here,  and  suppose  we  run  short  of 
gas  some  day,  do  you  suppose  that  becomes  someone,  in 
Ontario  is  warm  that  we  have  worked  out  a  reciprocal  arrange¬ 
ment? 

A  I  would  not  know.  I  am  just  a  financing  witness. 

Q  When  you  talk  about  a  reciprocal  arrangement,  it  contemplates 
a  mutual,  or  mutuality.  Now,  I  suggest  where  we  have  one 
person  giving  up  the  gas  for  the  benefit  of  another,  that 
mutuality  does  not  exist? 

A  I  do  not  know. 

Q  I  donTt  know  either.  I  do  not  think  it  is  reciprocal. 


CROSS-EXAMINATION  BY  MR.  NOLAN: 

Q  There  was  one  question  I  wanted  to  ask  Mr. Kernan,  but  per¬ 
haps  he  has  answered  it.  I  wonder  if  you  would  be  good 
enough  to  look  at  the  enumerated  headings  that  you  set 
forth  with  regard  to  what  would  be  the  conditions  precedent 
to  financing  the  project,  and  I  think  it  is  Number  1,  Mr. 
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Kernan,  if  you  will  look  at  that? 

That  has  to  do  with  the,  .  . 

With  the  20  years? 

.  .  .  satisfactory  gas  contract. 

Yes.  What  did  you  say,  please? 

Satisfactory  20-year  contracts  for  the  sale  and  purchase  of 
gas,  is  that  what  you  have  in  mind? 

Yes? 

Starting  initially  at  10  or  11  cents  as  the  case  may  be. 

Yes? 

But  in  general  depending  on  what  the  marketing  gas  will  be, 
on  a  70 %  load  factor? 

Yes. 

Together  with  satisfactory  engineers’  reports  on  2  trillion 
feet  of  proven  gas  reserves  back  of  such  contracts  and  the 
dedication  in  a  satisfactory  fashion  of  such  reserves  to 
the  contract. 

That  is  what  I  was  interested  in,  and  I  think  that  takes  care 
of  what  I  was  going  to  ask  you.  There  is  just  one  other  point. 
There  has  been  a  good  deal  of  exhortation  this  morning,  Mr. 
Kernan,  about  treaties.  Would  you  like  to  express  any  opinion 
as  to  whether  your  company  will  finance  this  project  without 
the  assistance  of  a  treaty? 

Well,  I  would  not  think  that  a  project  could  be  financed  without 
having  a  legal  opinion  that  all  Governmental  authorities  had 
satisfactorily  given  whatever  permits  were  necessary.  I 
have  been  advised  by  counsel  that  a  treaty  is  not  necessary. 

And  you  have  no  opinion  of  your  own? 

No. 
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F.  Kernan, 

Cr.Ex.  by  Mr .Mart land 

Cr.  Ex.  by  Mr.  McDonald 

-  2  £i+6  - 

CROSS-EXAMINATION  BY  MR.  MARTLAND : 

Q  Mr.  Kernan,  would  you  mind  telling  us  that  you  contemplate 
that  the  bonds  -  I  understood  that  it  was  to  be  financed 
75%  by  bonds? 

A  Yes . 

Q  What  will  be  the  interest  rate? 

A  Well,  that  will  be  told  us  by  the  insurance  companies,  but 
in  the  last  analysis  I  would  estimate  4  to  4i%. 

Q  What  was  the  percentage  of  preferred  shares? 

A  10%. 

Q  And  what  dividend  rate  do  you  contemplate? 

A  It  would  depend  on  how  you  set  it  up,  as  to  whether  you  had 

some  common  stock  with  it,  but  I  would  say  in  the  neighbourhood 
of  5%,  5%  plus, 

Q  Thank  you. 


CROSS -EXAMINATIONS Y  MR.  McDONALD: 

Q  I  have  just  one  question.  You  were  speaking  of  this  proposal 
in  Ontario,  that  would  be  financed  entirely  separately  from 
the  Western  proposal? 

A  Yes,  it  would  be. 

Q  There  is  no  connection  between  the  Eastern  proposal  and  the 
Western? 

A  No. 

Q  From  the  financial  viewpoint? 

A  That  is  correct. 

Q  That  is  all,  thanks. 

THE  CHAIRMAN:  That  is  all,  thanks,  Mr.  Kernan. 

A  Thank  you. 
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THE  CHAIRMAN:  Now,  commencing  tomorrow,  the  Board 

will  sit  from  9  to  12,  and  2  to  4,  and  we  will  sit  on 
Friday,  if  necessary,  and  possibly  on  Saturday. 

MR.  C.  E.  SMITH:  Will  you  emphasize  the  9>  sir? 

THE  CHAIRMAN:  9  to  12  and  2  to  4.  We  will  now 

adjourn  until  tomorrow  morning  at  9  o’clock. 


(Hearing  adjourned  until  9.00  A.M.,  December  11th,  1951). 
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